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a dear remembrance of him through many generations. This 


1 ſhall ever have, to utter ſome of that eſteem and veneration 


T 0 T HE 


R E A D E RN. 


HIS Collection was at firſt undertaken, with a view to be 

engroſſed in a new projected edition of the Viſcount of 
Sran's Inftitutions : But the work turning bulky, it was thought 
more convenient to publiſh it ſeparately ; referring to it from 
the Inftitutions, as to other printed collections. The reader will 
not be di inted, when he finds not here a complete journal 
of the Court of Seffion ; that work is intruſted to a collector for 
the Faculty of Advocates : And this Collection being made up 
with a particular view, no deciſion is taken notice of, but where- 
in ſome new point is eftabliſhed ; or which in ſome other ſhape, 
may contribute, to make the intended Edition of the Inftitutions 
more complete. 


GRATITUDE obliges me, to acknowledge the affiftance I had 
from a certain Great Man in this undertaking. When I men- 
tion the PrxESIDENT of the SEs$10N to be the Man, and that he 
has found leifure to look into the work, the world will not be 
furpriſed, when they reflect W 


exerting themſelves in all his actions. His more exalted talents 
may well ſpread his fame to other regions, but theſe have efta- 
bliſhed him in the hearts of his countrymen ; and while he is 
enjoying the reward of the good and faithful ſervant, will preſerve 


goodneſs I have felt; My Lon will pardon me when I ſpeak 
warmly of it : To it is owing, if there is any ſervice done, in 
preſerving from oblivion ſome memorable decifions of a Court, 
in which of a long time he has made fo diſtinguiſhed a figure: 
It was his Lordſhip firſt gave me to think, I might be uſeful in 
this way : It was his countenance encouraged me to proſecute the 
work ; and it is in conſequence of his directions, if it has attain- 
ed to any degree of perfection. 


Icaxxor reſiſt this opportunity, perhaps the only public one 


my 


bs To Tur READER. 


my heart is full of, for ſo valuable a countryman; and to congra- 
tulate him on theſe delightful reflections, that muſt continually 
ariſe in his mind, on the review of a long and well ordered life, 
led by the principles of wiſdom, piety and honour. Thele are 
the enjoyments of a wile and good man! Theſe diffuſe a calm- 
neſs and ſerenity, even over the gloomy appearances of life! 
But muſt afford an entire ſatisfaction, when accompanied with 
the affluences of fortune, the proſperity of friends, and the ap- 
plauſes of mankind. That his Lordthip may ſtill enjoy the fame 
good fortune, and be long preſerved for a bleſſing and ornament 
to his country, is the fincere with of every good man. 


H. Home. - 
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DECISIONS 


OF THER 


COURT or SESSION, 


From 1716 to 1728. 


N; l. 224 November 1716. 
The Viſcount of Ansurnxor contra Monisox of Preftongrange. 
An Obligement contra fidem tabularum nuptialium. 


Y contradt of marriage betwixt the Viſcount of Arbuthnot and 
Preſtongrange's daughter, ongrange is bound to pay a 
portion of 50,000 merks : But there being a declaration and 
obligement granted by the Viſcount of Arbuthnot, the day 
immediately before the contract of marriage, narrating, 
* "That he was alli os trocey whe wie Lady, and to enter into 
da contract, in which there was to be a portion of 50,000 merks pro- 
« vided to him; and that he was to givea } fuitable to his cir- 

* cumfuaces. and the But that he was ſenfible that 
« Preſtongrange would be at great charge by the marriage; and that 

© ſeeing his friends would have 50,000 merks to be inſert in the con- 
4 tract, (albeit had refuſed to give more than 40,000 
* merks) it was his earneſt defire to Preſtongrange, that 50,000 merks 
© ſhould be inſert in the contract; but that he obliged himſelf, upon 
his honour, to diſcharge 10,000 merks thereof, Sc.“ 

The Viſcount deſigning to claim the full 50,000 merks, a re- 
duction of the declaration and as 


being elicit from him 
in his minority, without the conſent or knowledge of his honourable 


friends, who were treating for him; and to his lefion, in as far as he 


gave ſuitable to the portion; fifty chalders of vidual to the 
Lady in liferent; and If have wee bot eng 


on. 1 84 — bo fn 
4 tion under written: Which was a manifeſt leſion, reflection and af- 
front upon the Viſcount's friends, who were drawn in to be witneſſes to 
7 8 
A t 


DECISIONS OF THE 


that contract to be made ineffectual by private ance upon a mi- 
nor. 2d, The ſaid obligement was contra os dotalia, which is re- 
probate by the law of this and moſt nations; as is obſerved by Let 
in his Commentary upon the title, De pactis dotalibus, and Grouvegan 
ad I. 4. C. De dotis promiſſione, and Perezius on the title, De pactis con- 
ventis tam ſuper date, & c. And thus it was decided in the Parliament 
of Paris, as 1s obſerved by laneus Robertus, Rerum. judicatarum, l. 1. 
cap. 2. where he has the pleading at length, agreeing almoſt in termi- 
nit with the preſent caſe, being a diſcharge elicit from the bride- 
groom of a part that was ſtipulated zomine dotis ; and the like alfo 
found with us, 1ſt December 1705, Grieve contra Thomſon. 

It was anſwered for Preſtongrange, The reaſons of reduction are 
not relevant. It is true, the purſuer was minor; but he had no cura · 
tors, and was majorennitatt proximus, and was not leſed; becauſe the 
portion was competent, and it was in his own power to accept the 
ſum offered, in which he needed not the conſent of his friends : For 
it was but a of reſpect to them, that he chuſed rather to deal 
with Preſt privately, than to make any public ſtruggle. 2do, 
Whatever might be faid, if Preſt had elicit a bond, decla- 
ration or obli from the Viſcount, by ng the expedient 
to him; yet the paper bears, and is n That Preſton- 


15 


grange was prevailed with, at the Viſcount's defire, to fatisfy the 
friends in the contract: And if he were he 
would be the enſnared, and not the Viſcount ; Et minoribus de- 


ceptit non deciptentibus jura ſubveniunt And if need be, 
aa i 


in 
the defender refuſed a great 
= _ 
the 


And as 


daughters; 

may not 

fion: Sot FOE 

make up t the event that the Lady 
that there were . 


neee rote of tein. Ti be 
contra pacta dotalia, r 
ject; it is anſwered, None of theſe will quadrate to this particular 
caſe : nn TRIS jon, 


tin - But where contracts are — 2 or minutes end, and 
afterwards altered, either before the public contract, in the caſe of 
minutes, or after, and before marriage ; ſuch deeds are 
cible, as contra pacta dotalia : But where the deed i is before the con- 
tract expreſſing the terms on which the contract is extended, and 
what is truly communed and defigned ; it qualifies the contract, as a 
backbond doth a bond. And the applying of that rule, will anfwer 
any practic that can be founded upon r la 0 

foreign authors, what they ſay has a ſpeci 
nicipal cuſtoms: Neither doth our law quadrate with the civil lav, 


COURT OF SESSION. 3 
in what add to portions whereof the property remains with the 


wife. 

It was replied, That contracts of marriage are the moſt ſolemn con- 
tracts, in which the greateſt ſincerity and integrity is required, and 
the leaſt enormity is by conſequence redreſſed without mitigation. It 
was indeed in the Viſcount's power to marry without his friends, and 
without a portion too, it he would; but then the marriage ought to 
have been publicly in that method, as by himſelf, they not concur- 

ring: But ſeeing the purſuer had that reſpect for his friends, that he 
would not diſoblige, or deal without them, and that they would not 
comply and concur in other terms than theſe of the contract; fair 
dealing would have required, that the defender ſhould have complied 
with the friends, or openly refuſed; and then the Viſcount was to 
hear their advice, and cher to reject them, and marry oops at 


upon lefion are refined to the true damage; you tn an. ons 
the juſt puniſhment of clandeſtine dealing in a treaty of marriage, to 
the minor's lefion, ought to annul the deed in totum, upon both the 


* The Lords repelled the defence, and reduced.” 


N* U. 3d January 1717. 


ANN A MoNnTEITH, contra her neareſt of Kin and Cazprrors. 


4 Huſtand gb by the Right of Crurtch, is liable for the Annualrents 
n 


„ 
which ſhe would be liable as heir 


KI N 
courteſy of ſuch lands as ſhould 
aroſe, Whether a huſband 
* the current annualrents of his 
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father did allege, That it was of his own good-will, for the advantage 
of his pupil, that he pailes from his right to fo much as ſhall be fold; | 
but that a huſband poſſeſſing by a courteſy, is only ſubject to real 
debts: In which Lord Stair expreſſes his opinion very plainly, and 
makes a parallel betwixt a courteſy and terce: And it is certain that 
a tercer is ſubje& to no perſonal debts; and the right of courteſy is a 
full uſufruct, which is ſubject to no perſonal burdens. 

It was anſwered, The preſent queſtion is not ſtated, nor did occur 
to Lord Stair, nor is there any deciſion upon record that can clear it; 
and therefore it muſt be determined according to the nature of the 
huſband's right, and the analogy of law. And, 1, Although a 
terce and courteſy do in many things agree, yet not in the preſent 
ſtion; for by our ancient law, the proviſion to wives was very 
much qualified and reſtricted. The huſband could not anciently make 

a larger ſettlement upon the wife, than the rationabilis tertia, which 
hs hs liferent of the third part of the heritage he had at the time 
of his marriage; he might by paction give her leſs, as appears by the 
e of the 26 Teak of the Mkt: And therefore it was ve- 
ry reaſonable, that this rationabilis tertia ſhould be free of all burdens 
which did not really affet the ſubject at the time. On the other 
hand, the courteſy & os band wee very ants bo 
law, whereby the huſband did not only enjoy the liferent 
wife's heritage, but did even enjoy the honour and dignity of 
mily, if any did belong to the wife, and had feat in Parliament, a 


upon 
the courteſy is forma cujuſdam 
ceſſion, otherwiſe the huſband —. be liable to the principal ſums, 
as well as the annualrents; therefore he calls it forma cujuſdam fucceſ- 
/ionis, a kind of ſucceſſion Which ſubjects him to the payment of all 
current yearly burdens, where there is not another ſubject or debitor, 
out of which or by whom the fame may be paid. 
„The Lords found, That the huſband, in poſſeſſion of the cour- 
A teſy, was liable in the payment of the current annualrents of 
LN 6s div. ent NN ener: 
joy courteſy; to him execu- 
tors, or other heirs or ſucceſſors to any other part of the wife's 
« eftate, heritable or moveable, whech he did not enjoy by vir- 
tue of the courteſy.” 


COURT OF SESSION. 5 


No III. 5 5th February 1717. 
WiLLiam Canst contra Mr RonrerT Russ. 


Conqueſt divides amongft Females, as Heirs-portwners, as well as Heritage. 


the competition for the mails and duties of Weſter Di 
William Carſe craved to be becauſe the lands were 


conqueſt by Tennant, who had two fifters, one elder, and 
one younger; and the lands being-conqueſt, did aſcend to the eldeſt 
ſiſter, and to William Carſe as deſcended of her. 


88th and 


* Jr 


2 younge ſ{cenc 
by degrees, and the heritage 2 yth c 
28288 TS r 


german deceaſing et Craig, lib. 2. Dieg. 15. in 

fine, has theſe words, © Si plures fint n 

annuum reditum acquiſiverit, & fine liberis mortua fuerit, omnes ſo- 

© rores ad ejus ſucceſſionem per capita admittentur.”” 
The Lords found the fucceflion did deſcend upon the heirs of 
© both ſiſters as heirs-portioners.”” 2 


No IV. 8 22d February 1717. 
Sir Jonx HousToN contra Cornet of Hardgray. 


In Evidtions of whatever Subjects, Rights in Security, Lands, &c. the Re- 
courſe upon the Warrandice is not reſtricted to the Price paid for the 
Conveyance, but reaches to the real Worth of the Subject evicted. 


ILLiam ANDERSON, late provoſt of Glaſgow, being creditor to 
VV Maxwel of New-wark, his fon Captain William Anderſon was 
confirmed executor to him ; who having obtained decreet paſſive a- 
gainſt New-wark's ſon, an adjudication was led thereon in the year 
1686: This adjudication was tranſmitted by affignation to Corbet of 
Hardgray, and by him diſponed to wo” ans Houſton, with this 


of 
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of warrandice, © Which diſpoſition and aſſignation above written, I 
* bind and oblige me, my heirs and ſucceſſors, to be good and valid, to 
the ſaid Sir John Houſton and his foreſaids, frae all perils, dangers, 
© and inconveniencies whatſoever, any ways proceeding from my own 
proper fact and deed, or frae the proper fact and deed of the ſaĩd um- 
« quhile William Anderfon late provoſt of Glaſgow, or frae the faid 
« deceaſt William Anderſon his fon my cedent allenarly.“ There- 
after, New-wark's heir having inſiſted in a reduction of Sir John 
Houſton's rights upon the eſtate of New-wark, particularly of the a- 
bove adjudication diſponed to him by Corbet of Hardgray; in that 
proceſs it was inftructed, by a diſcharge under the faid William An- 
derſon younger his hand, that 1360 merks of the fums for which 
the forefaid adjudication was led, was paid to the ſaid William as ex- 
ecutor confirmed to his father: W hereupon the Lords cut off the pe- 
nalty and whole accumulations in the adjudication, and reſtricted it 
to a ſecurity for the principal ſum and annualrents remaining, after 
deduction of the ſums contained in the diſcharge. Thereupon Sir 
John Houſton, in a proceſs againſt Corbet of Hardgray, infiſted upen 
the clauſe of warrandice above narrated, for making good his damage 
nm, i of the above deed of 
though he is well found- 


en opening 
tion, which otherwiſe would had the benefit of an expired 
yment of the whole accumula- 
I only for the fum and 


gray 80 
no further, than for repetition of the ſums paid by Sir John to Hand- 
y for the diſpoſition of the adjudication, deducing therefrom what- 
ever Sir John Houſton had by virtue of that adjudication recovered 
out of the eſtate of New-wark: That this being an action of warran- 


fault of his, but by a deed of his cedent, which he could not 
ubject of the tranſaction being with reſpec to a 
Fre to 


make up to the r 
i Which is diſtinctly held forth by Lord 

8 „ where, ſpeaking of the eviction of 

fays, 7 worth of what is evicted, as is the 


It 
5 becauſe the buyer had the lands 
oming better or worſe, or the riſing or fall- 
« Ing of 7 rates; and therefore is not obliged to take the price he 
of 
no 


Fe 
8. 
1 
Nik 
8 


* gave:”” And then he adds, But in warrandice onal or re- 
« deemable rights, the matter is ordinarily liquid; and there is 
+ deſign of hazard, but an abſolute relief.” The plain ſenſe of which 
Words is, That however warrandice be expreſſed in perſonal rights, the 
intention of parties is, that the warrander ſhall be no further liable, 
than what he really gets for the tranſmiſſion; though indeed in the 
ſale of lands, the warrandice is more ſtrictly interpreted according to 
the words, decauſe of the ſubſequent — . of the ſubject of Fog 
ale: For lands may turn better, or worſe; the rents may rite, or fall; 
which are all upon the purchaſer's hazard: Bur in acqrifition of debts, 
and 
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and perſonal rights, there are no ſuch uncertainties; they ſtill remain 
in the ſtate they were given, unleſs the aflignee's negligence inter- 
vene; which is not chargeable upon the warrander. And thus alfo 
it was determined, 28th February 1672, Earl of Argyle contra Aiton. 
In anſwer to this, it was pled, That here the action is not only up- 
on account of a damage ſuſtained by Houſton, which is the common 
caſe of evictions, but of a /ucrum had by the cedent; a fum uplifted 
and intromitted with by him, to which Sir John Houſton has right; 
or, which is the ſame thing, by William Anderſon, in whoſe place 
the cedent has ſtated himfelf by the tenor of his obligation. This in 


in any proper 

than this, If one prudens et /ciens is bound to 
tracts? The bargain was made betwixt Sir John and Hardgray, up- 
on this expreſs view and ſuppoſition pactioned and agreed x 
That at leaſt the whole fums were reſting: As to the fulliciency of the 
debitor, and preference of the diligence, that indeed Houſton took his 


11 
wn 


— 
g. 
2 


certainly has no eſſect upon 
to be incurred in reſpect the warrander never had a right, be- 
ing excluded by nullities, or the preferable right of another, which 
Aiton's caſe; or if there was once a ſubſiſtent debt, but diſchar- 
ich is the preſent caſe. The Lords found expreſsly the mean- 
iton's warrandice to be, that the claim ſhould be a valid 
Earl of Argyle; the claim was not found to be valid to 
contravention was directly incurred; and yet they gave 
for the ſums paid to Aiton: And there is no reaſon it 
go farther here. | 
The Lords found, That Hardgray, by the clauſe of warrandice 
in his diſpoſition to Sir John Houſton, is not only obliged to 
< make Sir John indemnis and ſkaithleſs, as to the fum he 
I paid for the ſaid diſpoſition; but alſo, that he is further 
** obliged to pay to Sir John, the fum of 1360 merks with an- 
** nualrents, contained in the diſcharge and obligement grant- 
© by 2 William Anderſon, the defender's author, to 
ew 8 


] 


75 
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Ne v. 
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No v. 28th June 1717. 
NAaTHANIEL Duck of Leaths, contra MaxwerL of Cuil. 


Indefinite Payments applied to Sums not bearing Annuatrent, rather than 10 
Sums bearing Annualrent. 


1133 of Cuil, having in the 1712 granted bond to 
Nathaniel Duck of Leaths and for L. 147 Sterling, 
ing, For a of black cattle bought from them, for furniſh- 
ing the parks belonging to Sir George Maxwel of Orchardton;“ after 
ſeveral payments, he charged for L. 63 Sterling, as the remainder of 
the bond: Cuil ſuſpended, on pretence of payment; and at diſcuſſing, 
produced a receipt for L. 60 Sterling, bearing, © In part payment of cat. 
{ tle bought by Cuil for the uſe of Sir George Maxwel's parks;” alle- 
ging the receipt ought to be ſuſtained as an extinction of the bond pro 
tanto. The c That prior to the date of the receipt, the 
ſaid Cuil was his debitor for more than L. 60 Sterling for black cat- 
tle, furniſhed likewiſe for the uſe of Sir George Maxwel's parks; and 
furmihed both before and after the parcel 
The debate upon this ariſing, Whe- 
| his 1 pt ought to be aſcribed to the bond, or to the 
other parcels of cattle alleged likewiſe furniſhed ? 
It was contended for the ſuſpender, 1m, Allowing fuch cattle to 
have been furniſhed, the receipt notwithſtanding muſt be a to 
the bond as durior fors : Which is plain from /. 3. 1. & ſeq. ſolution. 
where theſe rules are laid down, Si 4 neutro dictum, in graviorem cauſam 
—— r quod cum fare. quam quod fine pena debetur, aut in 
antiquins debitum. All theſe rules concur in the fu — — 
The ſum in the bond was the gravior cauſa, as annualrent, 
_ having fummar execution ; it was due under a penalty, and by 
he a s acknowledgment, alſo aztiquius debitum, who pretends 
to apply this receipt moſtly to goods faid to be fold after the date of 
the bond. 2do, The folpender refules the alleged furniſhing ; and it 
is not now competent to lead a proof pront de jure, being preſcribed 
guoad modum proband: by the lapſe of three years, which ſuperſedes en- 
tirely the firſt point : And it appears to be a certain rule in our prac- 
tice, That debts preſcribed quoad modum probandi de jure, cannot be 
founded on, either by way of action or exception, unleſs offered to be 
proven reſting owing by the debitor's oath. See 5th July 16$1, Dick- 
ton contra Macaulay ; 18th January 1712, Harris contra Maxwel of 
Orchardton. 

Anſwered to the i,, The rules anent applying indefinite payments 
in duriorem fortem, take only place where the circumſtances of the 
debts are otherwiſe equal ; but law allows not application to be made 
by either party to the manifeſt prejudice of the other: And for that 
reaſon it was, that the Lords would not allow an indefinite payment 
to be applied to a ſum ſecured by caution, where the debitor was in- 
ſolvent ; whereby TI. a A a. a 
would . February 1680, Macraiſn contra Campbel. 
And juſt fo here, the ſuſpender cannot now, after the other debts are 


preſcribed, 
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Ne VI. 6th July 1717. 
Janet Ross contra Barn of Tulloch. 
Bond of Proviſion, by what Means it becomes a jus quæſitum to the Child. 


IR DoxnaLtD Bair of Tulloch diſponed his lands to his eldeſt fon 
ohn, with the burden of his debts and childrens proviſions ; 
and de ſacto took from him bonds of proviſion in name of his chil- 
dren. Janet Roſs, grandchild by Eliſabeth Bain, one of Sir Donald's 
daughters, purſued an action of exhibition of her mother's bond of 


proviſion, againſt Kenneth Bain, Sir Donald's fecond fon and heir- 


male, containing a conclufion of payment, libelling, That the bond 
had been delivered to him by his father, for the faid Eliſabeth Bain's 
behoof; which was offered to be proven by his oath. Kenneth ac- 
cordingly deponed, and the import of his oath was, That his fa- 
_ © ther delivered to the deponent the bond to keep for him; that af- 
ter the bond had been in the deponent's coflody ſome months, he 
4 delivered it back to his father; who, in the deponent's fight, did 
* cancel and deſtroy the fame, and that by reaſon the daughter's be- 
„ haviour did not pleaſe him.” 

This oath coming to be adviſed, it was pled for the purſuer, What- 
ever power a father may have with reſpect to bonds of proviſion 
granted by himſelf, he has no power to revoke or cancel ſuch bonds 
granted by third parties. The parent's power of revocation 1s found- 
ed in the general maxim of law, © That an undelivered deed may be 
© recalled.” And in reality, the parent as to that point has no fur- 
ther privilege than any other „except 
ſumption in law concerning the delivery 
favours of foreigners, found out of the granter's hands, are deliver- 
ed for the behoof of the creditor, unleſs the contrary appear; where- 
as deeds done in favours of children, 
hands, are preſumed depofitated upon 


the father's account, unleſs 


they are proven delivered for the behoof of the child. Thus then, 


however the preſumptions concerning the delivery may vary, it is 
plain, that the delivery or not delivery, is what gives the parent the 
power of revoking or not revoking ; which puts parents as to that 
particular, upon the ſame footing with others: Nor is there any 
foundation for what hath been held forth upon this ſubject, That 
the faculty of revocation ariſes from the paternal power of pro- 
« yiding children at the 
« tlements ing as the childrens behaviour merits.” It is true, 
before parents complete their deeds, which in ſome fort are dona- 
tions, they have an unlimited power, as all other donors have, of 
forbearing to complete their intended gratuity; but when once deeds 
of parents are completed by delivery, they become valid and irre- 
vocable, without reſpect to the paternal power; which is a demon- 
ſtration, that the power of revoking does not depend upon any ſpe- 
cialty of fatherly authority: Having premiſed this, it was obſerved, 
That deeds granted by a third party in favours of children, though 
of the parent's purchaſing, are in a different caſe : For though ſuch 
deeds, 


: 
7 


what ariſes from a pre- 
of writs, viz. That deeds in 


though found in a third party's 


parent's pleaſure, and of altering their ſer- 


Gs os a Þ. : 


do. For clearing this point, purſuant to the foregoing 


reducing or revoking 


Eliſabeth by John Bain, could not warrantably deſtroy it, ſo as to 


COURT OF SESSION. 11 
deeds, while they remain with the granter undelivered, are revocable 


by him; when once completed by delivery, either to the child or his 


parent, the adminiſtrator, they become ab 
as deeds done by the parents, and delivered actually 


irrevocable, juſt 
to the children, 
one needs but conſider, whether the putting a deed made by a third 
party, in favours of a child, in a father's hand, is in law an effectual 
delivery or not; for if it is, the deed muſt certainly become irrevo- 
cable: And that it is fo, appears from this, That were the gramer 
the deed, the delivery to the father would m 
every reſpect be equal to the delivery to the child himſelf. And in- 
deed, there is a t odds betwixt the parent's cuſtody of a writ 
granted by himſelf to his child, and his cuſtody of a writ granted by 
a third party: In retaining his own writ, he withholds the delivery, 
and preſerves the power of revocation; whereas in receiving a writ 
from a third party, he acts as adminiſtrator for the child to whom it 
is granted: The writ is eftabliſhed by delivery; there is a jus queſitum 
to the child; and the father's acting in name of the child, was never 
intended to give him any power in the bond, of revocation or other- 
wiſe ; which now, after delivery, is not even competent to the grant. 
er. And it is not a ſpecialty of any importance, that the third par- 
ty granter of the deed in queſtion was heir to the parent, fince the 
tranſaction, in conſequence of which the bond of proviſion was grant- 
ed, was a fair contract entered into betwixt the father and the fon 
tanguam quilibet, and muſt be determined by the fame rules, as if a 
ſtranger had granted the bond. From what hath been faid, it is plain, 
that bonds taken by parents in favours of their children, where they 
only have the cuftody as adminiſtrators, are not revocable at plea- 
fure ; and therefore, that in the preſent queſtion, Sir Donald Bain of 
Tulloch, who had the keeping of the bond granted to his daughter 


diſcharge John of the debr, or fave himſelf or his heirs from account- 


ing for his illegal action. But, 240, There is a further circumſtance 
in this caſe; and that is, That John Bain of Tulloch had an eſtate diſ⸗- 


poned to him, with the burden of this bond of provifion amongft 
others: Now the moment John Bain was infeft, this bond became a 
real burden, and Sir Donald could not alter or revoke a ſettlement, 
that was fo far ſecured to the creditor, as to become a real ſecurity 
upon the eftate. * 

In anſwer to the ½%, it was owned, That if this bond of provifion 


had flown from a ſtranger, though put in the father's hands, he could 
only had the cuſtody as adminiſtrator :. But where the bond flows 


from the eldeft fon, the a heir, and who got right to the 
eſtate præceptiane, for undertaking the father's debts and iſions; 
this, in the conſtruction of law, is the ſame thing, as if the father 


had granted the bond of proviſion: And indeed there can no mate- 


rial diſparity be put. It was not ſure the intention of the father, to 
alter the circumſtances betwixt him and his children, but to ſecure 
them againft their elder brother, to whom he was conveying his 
eftate : The form here is not ſo much to be confidered, as the inten- 
tion of parties; and ſeeing hoc tantum agebatur by the tranſaction, to 
make a conveyance to the eldeſt fon, with burden of the debts; the 

vounger 
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If, or which is all one, putting them in 


this, than if 
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granted 
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ought 
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s power to diſcharge his ſon of the 


ie had retained a faculty to burden, which 
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the bond 
call- 


Kenneth, and the father having 
; upon his getting up thereof from his 


Sir Donald Bain having given 


i for 


Fuly, 1717. 


William Wusom, contra the Cura and Hzins of Alexander 


herede, and Preceptio hereditatis. 
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truly a penal paſſive title, introduced to deter apparent heirs from 
irregular intromiſſion in prejudice of creditors, {ſee Lord Stair, and 
Mackenzie, upon this head:) Whence it follows, where there is no 
intromifſion, no diſpoſal of any part of the defunct's eſtate, nor any 
deed whereby creditors can be r this paſſive title is not 
competent. And here the purſuer does not found upon any intro- 
miſſion had by the defenders: For they could not be faid to have in- 
tromitted even with the paper they founded on, becauſe it was a re- 
giſtered deed, and they made uſe of the extract. In this matter there 
is a great difference betwixt our law and that of the Romans: Among 
the Romans, they having no Services, as we have, and no other form 
of entry, except actual immixtion, or verbal claiming the heritage ; 
fo ſoon as an heir declared his mind to accept of the heritage, he be- 
came heir both ative and paſſive But with us no declaration, how- 
ever expreſs, will make an heir either activè or paſſive. An heir, in 
our law, muſt actually enter by a ſervice, or he muſt intromit : By 
the one, he becomes heir to all intents and purpoſes ; by the other, 
for a puniſhment upon him, he is made liable to all the creditors, 
who have an intereſt that their debitor's goods be not abſtracted. 
There is a remarkable deciſion to this , as it is obſerved by 
Dirleton, 20th January 1675, Carfrae contra Telfer, where the Lords 
found, That the proponing a defence of payment 

* not ſuch a deed as could infer the paſſive title of behaving, unleſs 
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It was urged, in the next place, for Wilſon the purſuer, That in 
any view, the defenders muſt be found liable in valorem: For fince 
they have got a benefit by a deed of their father's, equity 
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dictates, 
that 
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that they ought to account to his onerous creditors for the value of 
that benefit. 

The defenders ac „ That the Lords have fometimes 
found an apparent heir liable in valorem, where he neither had be- 
haved, nor was liable preceptione: As for inſtance, where the father 
had acquired lands in name of his ſon, or in a truſtee's name for his 
fon's behoof. But the reaſon was, not only becauſe the ſon had got 
a benefit from a right purchaſed by the fucker, but becauſe the cre- 
ditors ſuſtained a — — father's applying fo much 
of his means towards the purchaſing that eſtate in the ſon's name, or 
for his behoof. And, 2ds, It is to be obſerved, wherever ſuch a c:ie 
the creditor was entitled to reduce the apparent heir's 
right; and that being reduced, to affect the ſubject by a diligence : 
rene 
the Lords have frequently made the heir directly accountzble is vals- 
rem. All which ſerves to prove, that the bd ove b6 

_ fubjeRt that ever was 


Wlan Raz contra JanET Warrcnt. 


The Laws of the Place where the Obligations ariſe, and net of the Perfons, 
obtain with reſpect to Quaſi Contracts, as well as Contracts. 


Iz Raz, 2 merchant traveller, having died in 
brother without any warrant, did intromit with his 
eſſects: For the equal half of which intromiſſion, his executrix, Janet 


Wright, being purſued by Willam Rae, a third brother, her defence 
That the intromiſſion 


* 


. ; 
7 


COURT OF SESSION. 17 


longed to his brother James, he returned to Dumfries with his eſſects, 
* 1 


continued to his death; during which time, the Engliſh 


preſcription could neither run in his favours, being out of the coun- 


nor againſt his brother William, who could purſue no where 


elſe bat in Scotland. Nor does this queſtion fall to be decided by 
the Engliſh law, ratione cuntractüs; for here was no written obliga- 


or contract betwixt the parties: The ground of the 
is a plain deli, an injurious and vitious in * 


Alienatians by Debitors nat reducible upon the Act 1621, if the Debitor did 
not thereby become inſolvent. 


N Cx IN GRAN ne, 

renewed in name of her daughter 
this Hed a reduction againſt the , the 
„ the 
money 
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money was the mother's, and that ſhe could not take the bond in 
her daughter's name, in defraud of the purſuers, her lawful cre- 
ditors. 

The daughter's defence was, That this tranſaction was forbid by 
no law, the mother being ſolvent at the time of the bond ; 
and though ex eventu her debitors became inſolvent, it is ſufficient to 
exclude a reduction upon the act 1621, that the mother had ſufficient 
effects to pay all her debt, over and above the money for which the 
bond was granted to her daughter. 

Anſwered for the creditors, That however this defence might be 
pled againſt a prior gratuitous creditor, it were apparently unjuſt to 
ſuſtain TS hos bn peice of ye ior onerous debts : Onerous cre- 
ditors ought not to be put to diſpute what their debitor's condition 
was the time he made the alienation, it being ſufficient for them to 
ſay in competition with poſterior gratuitous creditors, That the de- 
bitor is infolvent ; Ire 
tor, the donatar ought rather to ſuffer, than the onerous creditor, 
according to the principle, Patior debet efſe conditio cus qui certat de 
damno evitando, quam eiu qui certat de lucro adquirendo. And the rea- 
ſoning is the in this caſe, in which the creditors are more 
defrauded, than if the mother had only granted a bond of provi- 
fion to her daughter; for at any rate they would have come in par: 
paſſe with ſuch a bond: Whereas if the defender be they 

mam cheveby be entirely cut cut of the moit valuable fhare of their 
debitor's means. 
for the defender Katharine Kinnier, She is much better 
founded in her firuation, than if ſhe had only a bond of pro- 
viſion from her mother. When one bond, he 
agrees to truſt his debitor, 268 to an te Bind of bb infolvency : 
Perſonal creditors therefore are in this view all embarked as on one 
bottom; if their debitor's funds prove ſhortcoming, the loſs falls up- 
on them; firſt indeed upon the gratuitous creditors: For if there is 
not ſufficient for all, it is but equitable that the onerous creditors 
draw firſt ; to the maxim, That in com Potior de- 
bet ofſe conditio cjus qui certat de damno cvitands, eius qui certat de 
| lucro adquirendo; or, which comes to the fame, Nemo debet locupletari 

aliena jactura. And in this caſe the maxim is directly applicable: 
For whatever is given to the gratuitous creditor, 3 
cro adquirendo, is virtually taken from the onerous creditor, who is 
certans de damno evitando. But where one entirely ſolvent, and there- 
by at an abſolute liberty of alienation, gives away any of his effects, 
ſtill leaving ſufficĩent for all his creditors ; if ſuch an alienation, whe- 
ther gratuitous or onerous, cannot be ſecured againſt poſterior deeds 
of the alienator ; it will follow, there is no ſuch thing as an abſolute 
power of diſpoſal of any thing in the world. Here the maxim does 
in no ſhape apply; for the creditors ſuffer nothing by the alienation: 
If they continued to truft their debitor afterwards, /ibi imputent ; at 
the time of the alienation there was a ſufficient fund for all; at that 
time they might have diſengaged themſelves from their debitor, by 
doing diligence for payment; and if they choſe to give longer truſt, 
the hazard af that ought not to lic upon 4 third , Who is not in 
2 competition with them about their debitor's and who is no 


way 
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way connedted with them or the debitor, except that he now ſtands 
of ſome eſſects which were legally given him by the debitor, 

while he had the abſolute diſpoſal thereof. 
* The Lords fuſtained the defence, That the mother had effects 
either in ſdecie, or obligations by reſponſal the time 
. ſufficient to ſatisfy the debts then reſt- 


No X. | February 1718. 
RomerT FisHER contra Marion PRINGLE. 
An beritable Bond, if it is moveable before the Term of Payment ? 


HE queſtion occurred betwixt theſe parties, about an heritable 
bond, having a clauſe of infeftment, the debitor dying before 
the term of payment; whether it was heritable or moveable? And 
it was contended for Robert Fiſher, who had paid the debt as heir of 


— e and the fiſk 
term is once paſt: But he believes it was never once 
an heritable bond was by the deffination a debt due 

regard to the term of payment, or any other 


moveable, ſo as to befal the heir or —_— 
clear the point from the nature of the thing; and therefore, in de- 
teemining the newer of Toms frenons_ by bans draring i 
where the ſum looked like a ſtock or eſtate yie 

ly profits, they concluded that it was intended as a 
the heir, CO But at the fame time they held, 


o 


rigorous younger en i 
n bon barn A Bob 
ture moveable, were always deemed, as to fuccefſion, heri | 
a os wn ts. 6 until the act 1641, that all ſuch 
n fiſcum et relictam; as to 
which, they remanmed fall under the Es 
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deed there could been no queſtion or ambiguity concerning any other 
kind of right, except moveable bonds bearing intereſt : For as on the 
one hand, bills, tickets, notes, Fc. behoved to be looked upon as 
moveable, being only ſecurities for the naked delivery of moveable 
ſums; fo on the other hand, infeftments, diſpoſitions, and all bonds 
ſecured by infeftment, muſt needs be looked upon as heritable, fince 
here was a real ſecurity in land for the payment of the debt: And as 
an heritable bond is equally a charge upon the granter's lands, whe- 
ther he die before or after the term of payment, fince there is no 
doubt of the granter's intention to burden his heritage with the debt ; 
it ſeems manifeſt, that as to bonds fo ſecured, there can ariſe no diffi- 
-culty upon the granter's dying before or after the term of payment ; 
and therefore it muſt be underſtood, that the rule cited for the pur- 
ſuer takes place only in moveable bonds bearing intereft, agreeable 
to Lord Stair's ſentiment, /ib. 2. tit. 1. 5 4. p. 163, in principio, in 
theſe words, But ſums only heritable by deſtination for annualrent, 
are moveable till the firſt term of payment of the annualrent be 
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cales: For as the taking or granting a bond in ſuch a manner as the 
law note eſteems heritable, viz. bearing a clauſe of infeftment,” indi- 
cates the party's intention to have the ſum heritably ſecured; fo the 
taking or granting a bond before the year 1641, in ſuch a manner as 
the law did then efteem heritable, viz. © bearing a clauſe of annualrent,”” 
equally points out the party's intention to have the fam heritably ſe- 
cured: And as before the year 1641, the party's intention to have 
the ſum heritable, did not render it fo before the term of payment; 
{0 no more ought it now. As to the argument drawn from 
| ſecluding executors; there is a great diſparity betwixt bonds, ſeclu- 
ding executors, and other bonds to heirs and executors containing a 
clauſe of infeftment : The former are heritable ab mitio credito- 
rem, not fo much becauſe provided to the heir, as becauſe the execu- 
tor is expreſsly excluded ; whereas the bond in queſtion is payable to 
heirs and executors: And the clauſe of infeftment being but condi- 
tional, /ſciz. © failing payment at the term, is not purified till the term 
is elapſed, and no payment made; and then, and not till then is the 
ſum heritable quoad creditorem. But in the net place, bonds ſeclu- 
ding executors, albeit heritable as to the creditor, in reſpe& of the 
expreſs exclufion of executors, remain moveable guoad debitorem - So 
that no argument can be drawn from bonds ſecluding executors, to 
favour the, defender's diſtinction. As to the /aff argument, drawn 
from the creditor's deceaſe before the term of payment of an heri- 
table bond; the whole of this is a miſtake, for the heir has nothing 
ado in the caſe : As the executor has the only right to the 
ſam, (his predeceſſor dying before the term of payment ;) fo he alone 
has right to the acceſlory ſecurity of infeftment : Nor is there any 
abſurdity in this, more than in the caſe that daily occurs, viz. an in- 
feftment of annualrent, where the executors have the benefit of the 
heritable right, and have a real action of poinding the ground for by- 
gones upon the infeftment, and not the heir. And the reaſon of all 
this, lies in the regard the law has to the creditor's deſtination, and 
manner how he would have his ſucceſſion regulate; and in that 
view confiders infeftment as acceſſory, not as a principal part of the 
contract. w 
* It is informed, That the Lords found the bond moveable ; and 
+ conſequently futtained action againſt the executor.” 


Ne XI. February 1718. 


SixcLAIR of Barrack contra SUTHERLAND of Little Torbol. 
Uſurious Padtion. 


Una of Clairden and Sutherland of Ham, were conjunctly 
bound, anno 1700, to pay L. 1600 Scots by bond, which came 
by progreſs into the perſon of Sinclair of Barrack. In November 
1714, the aforeſaid principal ſum and all che bygone annualrents be- 
ing due, Barrack demanded his money from Clairden, and Suther- 
land of Little Torbol, the repreſentative of Ham the other obligant ; 
but they not being ready at the time, agreed, upon the creditor's tu- 

F perſeding 
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any demand till Candlemas 1715, to pay him the whole 
ſum, with the annualrents thereof due at that term, and failing of 
payment, to accumulate all the intereſts, with the principal tum 
which ſhould be due at Candlemas, extending to the ſum of L. 2854; 
which accumulate ſum was to bear intereſt from the faid term of 
Candlemas: And in the terms of that a bond is extend- 
ed, and duly figned the laſt day of November 1714; wherein the in- 
tereſt is computed to the Candlemas thereafter, payment of the 
whole ſum is till that term, and the accumulate ſum bears 
intereſt then, and no ſooner. Sutherland of Little Torbol being 
charged upon this bond, obtained ſuſpenſion upon the head of uſury, 
in reſpect that here was a paction, making annualrent bear annual- 
rent before it fell due, expreſsly againſt our laws, Lord Stair, lib. 1. 
tit. 15. $8. near the end; for though accumulations præteriti temports 
are accumulations Futurt t are undoubtedly ufurious : 
And there is this reaſon in it, If be ſuſtained, making an- 
nnalermts not yer dan dear invencfh, e 
tors directly to ſtipulate compound intereſt, by making fuch a general 
as this, © That every term's intereſt bear intereſt from the time 
* it falls due; which is ly in the face of the law, that allows on- 
ly of ſimple intereſt. Nor is there any thing in the act 28. 1621, a- 
gainſt the ſuſpender ; „ 
abuſe of a term's annualrent from the debitor at the time 
ol lending the : It allows indeed the annualrent to be added 
to the principal, both to be payable at one term; but it does not per- 
| mit the annualrent which is added, to be accumulate with the prin- 
cipal into a capital, bearing annualrent after the term of payment. 
In anſwer to this it was obſerved, That by putting off the accumu- 
lation till ( the debitors, in place of lofing, had a viſible 
: For if the principal fum and bygone annualrents due at 
making the bond the laſt of November 1714, had been accumulated at 
that date into a principal ſum annualrent from the date, as 
lawfully they might have been, the debitors would have paid inte- 
reſt for fourteen years annualrents, from November to Candlemas ; 
which intereſt is Javed to them every penny, by putting off the ac- 
cumulation to notwithſtanding the date of the bond. 
This being if the matter be conſidered to the bottom, it 
«ll be BN hee car Er ws aan we tend only to curb 
the ex of lenders of money, who profiting of the borrow- 
ers their , would urge them to harder conditions, and high- 
er uſury than the law allows: Wherefore it may be taken as a cer- 
uw NT paction of what nature ſoever, is not uſurious, 
our law, unleſs it im poſe higher intereſt 
ne 
could demand.” From this view of the matter, it will be clear, 
that the a uſed by the other party will by no means bold in 
this caſe, ſince the reaſon of the proviſion of annual up- 
on annual, is, that thereby the creditor has by the primary and oragi- 
nol obligation a greater intereſt than the law allows; whereas in the 
caſe now in hand, the creditor has not exacted fo much as by law he 
might have done, by making the debitors pay or accumulate at the 
date of the bond, as has already been obſerved: — 


Joun Dou, Writer in Edinburgh, contra the Cukprrons of 
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be extraordinary to imagine, that the judges by interpretation (for 
there is no expreſs 244 ning it to be ufurious) ſhould an- 
nul a paction, for the relief of a debitor, when the debitor can com- 
in of no hardſhip thereby, but on the contrary, muſt acknowledge 
DRE oh of nine odds which by law he would be ſubject 
has to fay upon the head of equity, which 
had not the forementioned act to ſpeak 
time of lending the money, and making 

to be added to the principal, and 
of payment ; 


18th Fuly 1718. 
Toung 


of Winterfield. 
The CharaSteriffic of proper and improper Wadfets. 


« Gon of the fad lend, nnd wllfiing of the farms and Gitics 
of, ſhall have power to output and input tenants at hi 


proper; and the ſum for which it was granted, being ſatisfied 
paid by intromiſſion with the rents of the lands, the wadſet-right is 
Cc | 


The defenders obſerved, That the wadſet does not provide, that 
the reverſer ſhall make the rents of the lands worth the annualrent of 
24,500 merks; but only that the lands ſhall be worth yearly tw 
chalders, and that the reverſer ſhall make up to the wadſetter what 
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tenants are deficient in paying of that quantity: Now, if it was poſſible 
that twelve chalders of victual ſhould, by lowering the prices of grain, 
or the heightening of annualrent, be leis worth than the annualrent 
of 24,500 merks, the wadſetter ran a riſk of having yearly leſs than the 
intereſt of his money; whence they concluded the wadſet to be proper 
from this principle, That towards conſtituting a wadſet improper, the 
vadſetter muſt be ſecure of the intereſt of his money, againft all 
* chances and dangers whatſoever.” And for illuſtrating this, it was 
pled, That what frees a wadſetter from account, is, his taking 
the hazard of the rents of the wadiet-lands for payment of the inte- 
reſt of his money; that the contract is in effet a bargain of hazard, 
and that it is but juſt, that the wadſetter who ran the riſk of having 
leſs than the intereſt of his money, thould have the chance of getting 
more, if good fortune or induſtry did heighten the value of the rents: 
Whereas, on the other hand, what ſubjects an improper wadſetter to 
account, is the pation, in whatever form conceived, that the rever- 
ſer ſhall make the intereſt of his money in all events forthcoming to 
him; by which, as the wadfetter runs no hazard of loſs, he ought to 
have no chance for gain. This was further urged from the words of 
the act 63. Parl. 1661, and the courle of decitions : By that act, to- 
wards bringing a wadſetter to account, whoſe rents exceeded the an- 
nualrent of the money lent, it is neceſſarily required, that he have 
taken an obligation ot the reverſer, to relieve him of any hazard of 
the fruits, tenants, war or troubles By which it is evident, that the 
wadſetter's undergoing the leaft chance, his being even unſecure a- 
gainſt famine or peftilence, is in the eye of the law ſufficient to fave 
him from 
hazard on the one part, ought to entitle the wadfſetter to profitable 
chances on the other. That the Lords of Seſſion, in their deciſions, 
have always had this underſtanding of the nature of improper wad- 
ſets, is evident from the perpetual tract of their j nts fince the 
year 1661 ; and particularly, that obſerved by Dirleton, 24th January 
1677, Home contra Stewart, where it was found, that the wadſetter 
was not hable to count and reckon for the duties and fuperplus of the 
wadſet exceeding the annualrent, in reſpect the wadſet was a proper 
wadlet ; © And the wadſetter was not free of all hazards of the fruits, 
e tenants, war and vaſtation,” though the wadſet bore a ſpecial pro- 


vition, © That the reverſer was to relieve the wadſetter of levies of 


* horſe, feu-duties and miniſters ſtipends.” The ſame was found, 
Cuningham contra Dowie, deciſ. 114. obſerved by Nuten; though the 
wadſet bore, that the reverſer was to relieve the wadſetter of all pu- 
blic burdens ; and though there could be no hazard of fruits or te- 
nants, becauſe the wadſet conſiſted of ſome graſs at the ports of King- 
horn And the reaſon of the deciſion is in theſe words, That there 
«« were other hazards, viz. plague and war, which the wadſetter was 
* hable to, and had no relief from the granter of the wadſct.“ All 
which is to ſhow, that what the Lords have confidered in the que- 
ſtion, © If a wadſet is proper or improper,” was only, whether the 
wadſetter was ſecure of the annualrent of his money, free of all ha- 
zards; and that the leaſt hazard upon the wadſetter's ſide, was under- 
ſtood ſufficĩent to make the wadſet proper. — 


Anſwered 


account; becauſe of the principle, that the undergoing any 
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Anſwered for the purſuer, There is no foundation in law or equi- 
ty for this poſition, that if the wadſetter runs the ſinalleſt hazard, 
he is not liable to account: Were it not highly iniquous, where the 
reverſer is taken bound to relieve the wadſetter of fruits, tenants, war, 
trouble, c. that the wadſetter ſhall fave himſelf from accounting f 


or 
his exorbitant gains, becauſe he has cunningly undertaken ſome tri- 


ſeparately ; to point forth, that a relief 
y of theſe was not confiſtent with the nature of a truly pro- 
As to the deciſions mentioned; that obſerved by Dirle- 
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good, that muſt be an i wadſet. And upon this 
it may be obſerved, That it is a miſtake to imagine, that a pro- 
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per wadſet muſt be liable to all kinds of burdens : It is even conſiſt- 
ent with the nature of property, and of a feudal holding, that the 
proprietor be relieved of certain burdens that might aſſect the pro- 
perty, ſuch as feu-duties and miniſters ſtipends ; and therefore much 
more conſiſtent with the nature of a wadſet : On the other 
hand, where a relief is ſtipulated inconſiſtent with the nature of 
property, it will in moſt cafes be found inconfiſtent with the nature 


of a proper wadſet; and of that kind, the upholding the rental, fecu- 


ring againſt the hazards of the fruits, outputting and inputting te- 
nants, certainly are. The other decifion from Newton, makes alſo 
againſt the defenders, becauſe there was no relief from the hazards 
of fruits, tenants, Sc. And the reatoning in that decifion was plain- 
ly weak on the part of the reverſer, when he pretended there was no 
hazard as to the fruits, in reſpect of the firuation of the being 

ports of Ki That is not at all what the law regards, 


Ne XIII. Z 


The CxEprroxs of Auchinvole contra the Dauckrzus of Blair of 
 Auchinvole. | 

The Expence in Rankings and Sales of Bankruj 5 comes 

» 22 


roup, and the 
the creditors, the 


expence of the ſale and ranking ought to affect the ſhare of the daugh- 


ters, whoſe preference was founded on bonds of proviſion, or con- 
tracts of marriage, who never could compete with onerous creditors. 
It was anſwered, That the of fales and ranking were order- 


ace, by an act 2, 


C 
0 
U 

R 

3 
2 
F s 
E. 
8 
8 
1 
O 
N 


27 


nd dir 
account 
t of 
the 
W 
hole 
EX h 
Ade 
be 
— 


115 
| 121 
0 
. 
- 0 
fl ; 
e , 
HAH 
HP 
11 
e 
8 
1 


28 DECISIONS OF THE 


Ne XIV. 29th Fuly 1718. 


Davin WitsoN, now of Park, contra BELL and GRAN T, Executors 
to the deceaſed Wilſon of Park. 


Vaal. 
EN a purſuit at the inſtance of David Wilſon, now of Park, as heir 


to his brother, againſt his brother's executors, for relief of cer- 


rent, though in its nature moveable, if executors be excluded both 


of the debitor and creditor, without queſtion is preſtable only by the 
heir of the debitor, and to the heir of the creditor : And here it was 
contended from the nature and deſign of the feudal contract, that 


the intention of parties is equally clear, that feu-duties ſhould only 


be a burden upon, and payable to the heir. The feu contract is en- 


tered into, betwixt the ſuperior and vaſſal, and their heirs allenarly ; 


there is a delectus perſonarum made by the ſuperior, feiz. the vaſſal and 
his heirs; they allenarly are defigned to have benefit by the contract, 


and they alone muſt bear the reciprocal preftations, whether of per- 


Bygone Feu-duties are preflable by the Heir, not the Executor of the defun&t 
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ſonal ſervices, or pecuniary payments : So that this caſe comes to be 
the ſame, as if the executors both of ſuperior and vaſſal were expreſs- 
ly excluded. It is indeed true, that for the greater ſecurity of the 
— the law has made his feu- duties not only a burden upon the 
land, but upon the fruits ; whereby intromitters with the fruits are 
liable for feu-duties. It is alſo true, that executors will be liable for 
bygone feu-duties, as well as any other heritable ſubject; but let us 
examine, if relief is competent to them againſt the heir; for there 
lies the point: And there is no doubt they will have relief, as having 
paid a debt to which the- heir was principally and properly liable. 
As to the footing of equity, which the purſuer endeavours to put his 
caſe upon, /ciz. ©* That feu-duties being regularly payable out of the 
fruits, in fo far as the feu-duties are unpaid, in ſo far the fund of 
* executry is increaſed; and that the executor ought not to profit by 
„ this ”” The anſwer is ready, That accidental additions or 
diminutions of the fund of executry, from the nature of the thing, 
muſt affect the executor : If the defunct has changed his executry in- 
to heritage, or his heritage into executry, he may do this at his plea- 
ſure, the executors and heirs intereſts muſt be regulated accord- 
1 it is, if one ſhall enter into a purchaſe of land, his 
though his executor be 

againſt the execu- 


ys 
doubted, that ſuperior to a 


as a good diſcharge even for the feu-duties that fell due be- 
fuperior's own time? And was ever a purſuit at the 
inſtance, notwithſtanding fuch a novodamus? which 


ft th. - "ſenſe of the nation as to this point. 
ſpecialty alone that diſtinguiſhes bygone f : 
bygones upon infeftments of annualrent, and all other debita fund; 
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that the heir therefore was only liable for the feu-duties, and 
© not the executors in relief.” 


N* XV. 14th November 1718. 
BavyNnToON- and Scnaw contra SwixTON of Lochton. 
Bulls bear Annualrent „ Proteſt 


Denne: occurred betwixt a If « frveign bill of ex- 
A nge bears annualrent againft the accepter, without being 
proteſted for not payment ? 

And it was argued by Lochton the defender, for the neceſſity of 
proteſt, That though the act 20. Parl. 168 1, was general, That the 
«© ſums contained in all bills of exchange bear annualrent, in cafe of 
not acceptance, from the date thereof; and in caſe of ac 
« and not payment, from the day of their falling due :” Yet from 
the whole tenor of the act, it that the fame was only to be 
underſtdod of bills proteſted. The firſt clauſe, which relates to exe- 
cution, was expreſsly fo, © That bills proteſted, c. ſhall be regi- 
« ftrable within fix ds to afford ſummar execution: The ſe- 
cond clauſe, touching annualrent, was a further effe& of the bill's 
being nenielied and reviicret white the fn months, That the fame 
* ſhould bear annualrent from the date, if not accepted; and from 
« the falling due, in cafe of acceptance 

the third clauſe, which is introduced like the ſecond, with an “ And 
« farther,” is obviouſly to be underſtood only of p 
* That it ſhould be leiſome to purſue for the exc 
% tained in the bill, with re-exchange, damage, intereſt, e. before 
_ © the ordinary judge: * „„ 
proteſt. It ＋ bh 240, That the faid clauſe ſtatuting, That 


W all bills ſhould bear annualrent, in caſe of not acceptance, from 


** the date; and in caſe of acceptance, and not pa , from the 
day of their falling due,” could not poſſibly be underſtood in the 
firſt of theſe two caſes, of any other than proteſted bills; fince with- 
out a proteſt for not acceptance, there is no recourſe competent 
againſt a drawer. 
On the other hand, it was argued, That the clauſe was 
reaching all bills, proteſted or not proteſted. Before that act, while 
the practice of other nations was our rule in the ſubject of foreign 
bills, it was controverted whether annualrent was due upon them, or 
not; which the Legiſlature intending to determine, did in general 
terms ſtatute, © That all bills (iz. all foreign bills, theſe being the 
only fubjet matter of the act) ſhould bear annualrent, in caſe of 
not acceptance, from the date; and in cafe of acceptance, and not 
payment, from their falling due:” And the clauſe being imme- 
diately fubjoined after the reſtricted caſe of bills duly proteſted and 
regiſtered to afford ſummar execution, ſtatuting, not that ſuch bills, 
but that all bills, &c. ſhould bear annualrent, ſhewed plainly that 
both caſes were under the Legiſlature's view; that were * 
fectly diſtinct, and the one caſe not to be limited or regulated by the 


other. 


and not payment: And ſo 
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other. Anſwered to the ſecond, For the moſt part indeed, bills bear 
not intereſt againſt the drawer, unleſs proteſted for not acceptance: 

But the reaſon is, that the principal 1s not due without a proteſt ; and 
it muſt be noticed, that the eſt is no way neceſſary to make an- 
nualrent run, but to make the principal due. To clear this, let a 


caſe be put, where recourſe is competent againſt the drawer, with- 


out proteſt, for not acceptance; in that caſe it would reach the an- 
nualrent as well as the principal fum: As for example, If there is a 
draught upon a perſon not the drawer's debitor, though there be no 
proteſt, the party who paid the money will recover it from the draw- 
er, both principal and intereſt; and therefore the firſt caſe in the 
clauſe is to be underſtood of all bills whatever, proteſted or not, as 
well as the ſecond. 

«© The Lords found, That by the act 20. Parl. 1681, the ſums con- 
wager neg Sadie way 


Ne XVI. 


Competition betwixt Tnomas Rome, Merchant in — and the 8 
2 of Provoſt Graham in Dumfries. 


Faculty to burden. 


T. ti ons Bens mais ho ad, 
and took the diſpoſition to Thomas Rome his fon in fee, and to 
himſelf in liferent ; with power to him the father to diſpone the lands 
irredeemably, wadſet them, or any part of them; or grant annual- 
rents one or more to be uplifted out thereof, norwi of the 
fee's being taken to the fon. In the year 1635, the ſaid George 


Rome granted bond to one Ballantine, for which adjudication was 


obtained of the lands of Clowden, at a time when not only was the 
debitor dead, but the eſtate conveyed from the ſon into the perſon of 
an onerous purchaſer ; rn 
the of Thomas Rome, merchant in Antegoa, a competition 
aroſe berwixt him and the creditors of Provott Graham, ſtanding then 
in the right of the faid lands. 

And it was alleged for theſe creditors, That Mr Rome's right flows 
à non habente, George Rome, the granter of the bond upon which the 
adjudication was led, being only liferenter of the lands of Clowden ; 
Lr power by the diſpoſition, to fell, dif- 
pone, burden, c. the lands without reſerve, not having ſpecifically 
exerced that power, by granting any infeftment upon the land, his 
| bond could not affect it, unleſs Ballantine the creditor had 
adjudged the faculty from him during his own life ; which he did 
not, but after his death, when the faculty was expired; after which 
the debt could not become real upon the lands by any adjudication. 
And here it was obſerved, that the fee flowed not from the father re- 

to himſelf a liferent, but from a third party ; which made ra- 

ther a ſtronger caſe: In a diſpoſition with a reſerved liferent, and fa- 
culty to burden, Tc. it may be thought that the fee is truly reſerved, 
m 
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in ſo far as the faculty reaches ; but where the fee is diſponed to one, 
and a faculty to burden to another, there the faculty is merely per- 
_ ſonal, and not the c of a fee. 

It was anſwered for Mr Rome, 1m9, He who has a liferent, with a 
power to diſpone, burden, impignorate, c. is in the eye of the law 
really fiar, his liferent is an a ſructus cauſalis, and his debts affet 
the ſubject, as much as the fee had been formally ſtated in his 
This ſeems to be an unqueſtionable principle; and for that reaſon, a 
creditor needs do no more, but adjudge theſe lands from his debitor 
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and when the law ſuppli 


thing was found, 18th January 1717, Abercromby of G 
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of law, can be made a burden upon the lands, without any further 
deed or conſent of his. 3tio, Allowing the granting a perſonal bond 
no exerciſe of the faculty in favours of the creditor, and allowing 
that faculty to have died with the father; ſtill the adjudication in 
equity muſt be ſuſtained againſt the fon, though led after the father's 
death : Our law has always been favourable to creditors in competi- 
tion with heirs and children, eſpecially ſuch of them as are 
gratuitous ſucceſſors. The father had a po 

upon his ſon's eſtate; the fon when he got 


1 in no worſe 
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footing, the father was like one of more proprietors pro indiviſh in 
any ſubiect ; ſuch a proprietor during the continuance of his proper- 
ty, can burden the common ſubject with his debt; but whenever 
that ceaſes, by his death or otherwiſe, there is no longer acce's :or 
his creditors, that have not already eſtabliſhed to themſelves an ime- 
reſt in the ſubject, independent of their debitor. To the ſecond, re- 
pli-d, One having a faculty to burden, when he contracts perſonal 
deb, all that can poſſibly be implied, is an affignation of that facul- 
ty, in fo far as it may be a neceſſary medium to eftabliſh the debt up- 
on the ſubject; or in other words, a mandate from the debitor to 
lead an adjudication: Nor need even this be granted; in a perſonal 
bond, there is nothing implied or expreſſed but a fimple obligation to 
pay; and when an adjudication is led thereon, it is not from any im- 
plied conſent, but by the juſtice of the law; which ſupplying the 
want of will in the debitor, diſpoſes upon his goods for payment of 
his debts. In any view, contracting perfonal debts can never be in- 
terpreted an exerciſe of a faculty to burden; were it fo, the conſe- 
quence would be, that the fimple perſonal debt muſt be an effetual 
burden upon the ſubject; which can never be maintained: And yet 
there is no evading the conſequence, if it be evident, that the exert- 
ing a faculty to burden, muſt produce an actual burden. If then, the 
ſimple contracting of perſonal debt, can infer nothing more, but a 
mandate or aſſignation of the faculty; that mandate or affignation 
muſt fall whenever the faculty is extinct, by the death of the perſon 
in whom it ſubſiſted; and the cafe then becomes the ſame, as it ne- 
ver had been granted. Replied to the third, There are no forts of 
adjudications known in our law, but againſt debitors, or their hered:- 
tates jacentes ; to neither of which can the preſent adjudication be re- 
duced : Whatever favour onerous creditors may have in our law, 
they can never be indulged in demands directly in the face of prin- 


eiples; and it is againſt all principles, that one's eftate which is ab- 


| folutely his own without any burden, ſhould be torn from him for the 
perſonal debt of another. ts 
It was pled in the ſecond place for Provoſt Graham's creditors, Al- 
lowing the contracting of 
father's faculty, that the eftate could have been affected as long as 
it was in the fon's perſon ; now that the eltate is conveyed to one- 
rous purchaſers, without the burden of the bond, there is no longer 
place for affecting the eſtate in their perſons. 
Anſwered for Mr Rome, A faculty to diſpone or burden is truly a 
burden eſtabliſhed upon the fee, and as ſuch, good againſt fingular 
ſucceſſors; and whenever the faculty is exerced by contracting even 


debt, it is in conſequence of the faculty that the creditor 


has it in his power, at any time, and againſt any proprietor, to 
make the ſame real upon the eftate : Nor has the purchaſer whereof 
to complain, ſince he purchaſes with the burden of a faculty ingroſſ- 
ed in the very conveyances, which gives him a full notification of 
his danger. 

Replied for the creditors, It is acknowledged that a faculty to bur- 
den, is good againſt fingular ſucceſſors ; fo as if exerced in any pro- 
per way, will be effectual to burden the eſtate in whoſe-ever hands: 
But it will not follow that perſonal bonds, which in no proper ſenſe 


are 


debt to be ſuch an exerciſe of the 


the eſtate remained with the fon, if it ſhould be 


neither be the foundation of an diam or ex 
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are exertions of the faculty, will thus aſſect the eftate ; for, however 
it be pled from conſiderations of equity, that ro may be made ef- 
fectual upon the eſtate as long as remaining with the fon, to whom 
the eſtate was purchaſed by the father's money, perſonal confidera- 
tions of that or any other nature can have no place againſt fingular 
ſucceſſors for onerous cauſes, who are in quite different circumſtances. 
In a word, when the father died, the faculty to burden died with 
him ; the fee became thereby abſolute even in the perſon of the ſon, 
and conveyed in the ſame abſolute manner to the purchaſer : While 
4 that the law, 
upon the account of ſome perſonal confiderations of favour and equi- 
ty, would indulge the focker's creditor in a power of affecting it for 
his debt, and ſo make an adjudication once led, good againſt fingu- 
lar ſucceſſors ; fince the creditor neglected that opportunity, ibi inpu- 
tet ; the purchaſer who acquired an abſolute right is fafe, for againſt 
him theſe perſonal conſiderations cannot militate. 
The Lords found x the bond granted by George Rome to John Bal- 


— —  — But found that 


ce the bond cannot affet — 
<« mas in the lands of Clowden. | 


N* XVII. Vo Faly 1719. 


Sir JamEs Canmenars. of Bonington contra CARMICHAEL of 
Mauldfly. 


* 


IR Mus CarmIcaHarr purſues Mauldfly upon ſeveral grounds 
of debt, owing by Mauldſly's predeceſſors to his 
Mauldfly propones compenſation upon greater ums due by the pur- 
ſuer's grandfather to his predeceflor, as executor confirmed in a teſta- 
ment made by Captain John Carmichael, anno 1644, wherem he no- 
minates his two brothers, Sir Daniel and Sir James Carmichael's, 
predeceſſors to the parties in this his executors, and ls 
Sir James the purſuer's p eſſor was the ſole intromitter. It was 
objected for the purſuer, That this reciprocal claim founded on the 
teitament, was preſcribed by the lapſe of forty years, no document 
having been taken thereon ; and being thereby extinguiſhed, it could 


ception. 
It was anfwered for the defender, That the nature of compe 
is ſuch, that where there is a concourſe betwixt two debes, there ne- 
ceſſarily muſt ariſe a mutual extinction ; and if once there be an ex- 


tinction, then without doubt, the allegeance that the debt purſued on 


is extinguiſhed, muſt be competent to the defender at any time when 
that extinguiſhed debt comes to be purſued upon, or any other way 
brought in judgment him : It is true, that where there 


is a mutual concourſe of debts, there is a double effect; each party, 


if he pleaſes, may purſue upon his own debt, and oblige the other 
either 
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either to pay, or to take the benefit of the compenſation ; and that 
other has it again in his option, whether he will make uſe of the be- 
nefit of the compenſation, and propone the extinction, or if he will 
neglect it, and pay the debt purſued for: But then he cannot do this 
without the other's conſent, becauſe that other, if he will, may force 
an extinction, by inſiſting to have it declared, That from the fine of 
the concourſe, the debts were mutually ſatisfied ; the force of which 
concluſion the other party cannet evade. But if both parties expreſs- 
ly, or tacitly agree, That the debts ſhall not mutually extinguith one 
another, then indeed the concourſe has not its legal effet : But itill 
it is plain, there is really an extinction % jure. In the fame man- 
AT Kee lie itſelf may be paſſed from, where both 
e 


how: The leamed inane obſerves, in his Commentary » the In- 
ſtitutes, tit. Actian, F 30. That the „ 
only introduced in bone ſidei judiciis, 277 there 

by the conſtitution of Divas Marcus allowed in ffricti juris ju- 
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a complete conveyance tus denuding the 
accordingly can act in his own name, and the 
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tromit. In this caſe, indeed, the intromiſſion was had in virtue of 
that right itſelf, which is craved to be extinguiſhed by the intro- | 
miſſion; but ſtill, fince the intromitter took himſelf to be i | 
| 
| 
| 


The Lords found the intromiſſions imputable.” 


N XIX. 23d June 1720. | 


+ within Year and Day, b i i paſſi i the 
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it was anſwered for the creditors, That the act 1661, was was only in- 
| tended to late the competitions of appriſers during the wt $a and 
that the nature of the right after the legal, or the conſequences there- 
of, was noways altered, but left in fatr quo prins : So that whoever 
is found to have the firſt infeftment after expiry of the legal, whe- 
ther led during the currency or thereafter, has thereby an abſolute 
title of property, excluſive of all the other adjudications, led 
within year and day. Which ſeems plain from the act 1661 itſelf, 
| particularly. the preamble of the clauſe, which gives the reaſons for 
| the ſtatutory part: A creditor living at a diſtance, was prevented by 
; e of other creditors; ſo that the preference 


ing 
9 1— Hoh by giving opportunity to the co-ap 
| his payment within nns as may 

1 which, without uſing orders or decla- 
enge i 
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TR. * 44 CET. for themſelves, 
| fince other wile they would be cut off by the firſt infeftment that 
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It was urged for the creditors, in the ſecond place, That if Towie 
prevail, it ſhall then be unſafe to purchaſe from any who has right 
by appriſing, or even from perſons who have abſolute rights; becauſe 
perchance ſome time or other they might have been founded on com- 
prifings: Now the great deſign of our lawgivers all along has been, 
to make onerous purchaſers ſecure in all events; which m a great 
meaſure muſt be diſappointed, if Towie's apprifing be ſuſtained, there 
being no records to ſhow incumbrances by appriſings. 

To which Towie anſwered, Incommodum non ſolvit argumentum ; no 
law can be made fo perfect to meet every inconveniency : But if this 
argument obtain, then appriſings hereafter in the perſons of fingular 
ſucceſſors thall not be reducible upon nullities, or even upon pay- 
ment made to the diſponer. But the anfwer is obvious, Every one 
who purchaſes upon an appriſing, has an open intimation made to 
him, that he is purchaſing cum periculo, and particularly with 2 
that he may have competing appriſings; it is a rare example, that 
eſtate is carried off without more than one: So that the very — 
of the right ſpeaks loud to him, without another certification. Be- 
ſides, our law has afforded public records, whence purchaſers may 
be certified of apprifings ; for by the act 1661, allowances are intro- 
duced; and before that time, as appears by that ſtatute, appriſings 
were in ule to be fully recorded and regiſtered, which was a full no- 
tification. 

The Lords found, That the 


appriſing, is competent to 
| before, or within year and day, againſt 
— of the — —— a well 
« after the expiry of the legal, as within the ſame.” 
Ne XX. 19th November 1720. 
Rice axr contra Rice ars. 
Callation among/t Heirs-portioners. 
— having tailkzzed the far g 
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intereſt in the moveables is in point of law the ſame, as if there had 


been no untailzied eftate : In which cafe, the ſucceſſion of moveables 
would belong to the younger ſiſters, excluding the eldeft as heir of 
tailzie; otherwiſe there would be a very notable di 
the ſucceſſion of the purſuer and defenders, whoſe relations to the 
defunct are equal: And in this caſe, the value of the tailzied eſtate 
is ſo great, that ſhe would not collate, nor could ſhe by the quality 


betwixt 


of the tailzie. 

It was anſwered, That the ſucceſſion to and moveables 
y deſcends in different channels : The law a fon or 
— to females in the ſame degree of relation, in the ſucceſſion 
of heritage, and prefers the younger ſons and da y to 
moveables and executry; which are not preſumed to be ſo valuable 
as heritage: But when it happens otherwiſe, that the heir reckons 
his ſhare of the moveables better, he has acceſs to a ſhare of the exe- 
cutry, on condition that he collate his heritage with the executors. 


o elder or younger daughters as to heritage; and the ſeclu- 
heir from the moveables is properly ab inteffato, where the 


scor of London, now Refidenter in Kelſo. 
Foreign Decrees, bow far effeftual here. 


ATHARINE PRESCOT being lodged in the houſe of Helenor Ed- 
wards, a fire broke out (as was alleged) in Mrs Preſcot's cham- 
bers upon the 15th October 1706, by which the houſe, Ac. was en- 
A By the common law of England at that time, the 
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perſon in whoſe houſe or chamber a fire happened, was obliged to 
make up the damage done in or upon the ſaĩd houſe, without burden- 
ing the plaintiff with a proof of the defender's fault or neglect; the 
law preſumed, Incendium culpa inbabitantium fuiſſe ortum. Upon this 
law Mrs Edwards brought an action againſt Mrs Preſcot before the 
Court of Queen's Bench, as ſhe in whoſe chambers the fire broke 
out: And iſſue being joined upon the fact, the jury brought in 
their verdict for the plaintiff; and accordingly a decree was 
nounced againſt her for L. 240 Sterling. To evade the effec of this 
decree, the defender retired into Scotland: But the purſuer having 
alſo laid an action againſt her here, founded upon her Engliſh = 
cree, the queſtion occurred, If an authentic extract of a decree of 
* the Queen's Bench, ought to be ſuſtained as probatio probata in 
Scotland, upon which execution mutt be decerned, unleſs it be 
© ſhown Cary ins the law of England; or if it is only to be ſu- 
4 ſtained as a libel?” 

The purſuer inſiſted, That the vouchers produced being found pro- 
bative of the judgment, it was competent for her to plead the fame 
as res judicata ; the merits whereof could not again be canvaſſed by 
the Lords of Seſſion. The Court of Queen's Bench is fo far ſupreme, 
that the judgments or decrees thereof are ſubject to no review, but 
of the Houſe of Peers; and not of that either, in what concerns the 


proof of matters of fact; no record being kept by which the Lords 
can judge of it: the decrees of that Court, as being the 
final ſentences of a ſupreme judicature, whether taking the caſe up- 
on the general foot, as the decree of a ſupreme court, of however a 
diſtin and te nation ; or more eſpecially, as the | of 
a ſupreme and i court under the fame Sovereign and Legi- 
views, to be hereafter noticed ; 
to ſuſtain the ſame as a valid ground of debt upon 
now under their j and without any review 
(which implies a ſubordination) decern upon it for execution. In 
—_——— That where any perſon comes under an 
ee 3 $pwey bp 


flature, which affords fome 
the Lords ought 
the 


dependent nations obli 
. effectual, ge hep uy 
the perion which may be found under their juriſdiction, or againſt 
both perſon and effects, where it happens, as in the preſent caſe, that 
he withdraws kinafelf from the place, I he had 
become bound, and where execution againſt him muſt have been un- 
avoidable, under this Iunitation always, © Provided no prejudice did 
* thence ariſe to the j or laws of the 
« where performance of the obligation is purſued, or the decree 
% craved to have execution.“ That this rule holds 
ligations is beyond queſtion; nor is any country more obſervant of it 
than ours : A bond or contract granted in France, England, or any 
where elſe, liable to no exception from the law or forms of that coun- 
try, is ſuſtained with us, however defective in theſe folemnities that 
our cuſtoms require : Executors are allowed to confirm Engliſh teſta- 
ments, 


offices to one another. The dodors, particularly the 
carrying 
that the court from whom execution of them is demanded, ou 


_ rig as they 
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ments, and the like; inſtances whereof are ſo frequent, that to men- 
tion particular caſes were unneceſſary. Nor can this be founded up- 
on any principle of law or reaſon, which will not equally plead in 
ſupport of the final decree of a ſupreme court of a diſtinct country, 
at T in civil caſes, as inferring a valid debt upon the party againſt 
whom it is pronounced; which will be otherwiſe evident from this 


' _ conlideration, that litiſconteſtation i is in effect a contract, by which 


parties do agree, that if the fact ſhall be proved, the defender ſhall 


ſubject himſelf to the concluſion of the libel; and upon that ground, 


the decree here founded on, may juſtly be conſidered the ſame, as if 


the party had granted his bond for the ſum therein decerned ; and 


therefore execution falls to be given upon it by a new decerniture, 
againſt the defender for the ſums therein contained, without any re- 
examination of the merits of the cauſe, which can be competent to 
none, but ſuch as are of a ſuperior juriſdiction to the court that pro- 
nounced it. If now the foundation of this law of nations be enqui- 
red into, it will be found to be the expediency of the thing, and the 
common conveniencies that ariſe to nations, as they are diſtin 
people, by the obſervance of it: Mankind being fo far bound toge- 
ther, as into one fociety, that they ought to be aſſiſtant to one an- 
other in ſuch things as do not hurt or prejudge their own rights and 
; frm whence i in, that what we call the law of nations 


ie practical wri- 
ters, have mats of them trend —— 
of different juriſdicti 
rally agree, that the ſame obtains in both 

the matter till thus much further in the caſe of 


to examine into the merits of the cauſe ; but that pro juffitia /ententic 
= confireuts giv ene dgiler tvs odd fommateteen of, Pratt Þ. 
It is true, where they treat the queſtion as betwixt two nations 
lately diſtinct, they ſeem to require the literæ ragutoriæ, or requiſite- 
call them; but which cannot be neceſſary in an 
ſuch as Scotland and England, as we ſhall prove 
: See Faber's Rationalia, ad |. 75. de jud. Mynſinger. Obſer vat. 
5. Gail Oby. 1. 2. obf. 130. 2. 12. 4 13. u Uf. 4% 113. n.8. 
authorities do 1 the point further than the purſuer 
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may be adduced for the contrary of what is here pled, it is like- 
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wiſe evident, this ation does noways tend to impinge upon this li- 
mitation. The purſuer does indeed agree, that no law of England, 
or any other country that is inconſiſtent with the law of Scotland, 
can by virtue of the decree of any court take effe in Scotland : But 
it is quite a different thing, where only the law of England ſtatutes 
what is not provided by the laws of Scotland ; for a decree upon fuch 
a law may very well take effet here, and yet nothing follow incon- 
ſiſtent with our conſtitution, or encroaching upon our juriſdiction. 
The thing will be plain by an example: Suppole a ſentence was pro- 
nounced in England, upon a teſtament which contained lands and 
heritages in Scotland; no ſuch decree could be eſſectual here, with 
relation to theſe ſubjects which by the law of Scotland cannot be con- 
veyed by a teſtamentary deed; for that would be an encroachment 
upon our conſtitution : But where only the law of England provides 
what is not by ts tow of Sltind, there bs a cies whe 
a decree on ſuch a law ſhould not be ſuſtained in Scotland, more than 
an Engliſh bond, which is null by the Scots form. Again, ſuppoſe 
LA rr mr age mor eps anche cage 
ſucceſſors, and that by a decree obtained in that country at 
the inſtance of the purchaſer, the tenant had been decerned to re- 


move, and pay coſts of ſuit ; to be ſure this would be a decree proceed- 


ing upon a law not agreeable to the law of Scotland, and yet it could 
not 


any propriety be Sr 
Scotland for putting the decree in execution for theſe coſts, 
upon the laws and conſtitutions of this 
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ped to this mutual affiſtance berwixt the ſupreme 
comms of ＋⏑ ond Seadhind, as it always was in Scotland betwixt 
two of its ſupreme courts, viz. of Seſſion and Admuralty : 
executorial of poinding, or the like, be directed 
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be applied: Veet, F 41. ad tit. Re judicat. ſtates the difference betwixt 
the caſe of diſtinct nations and theſe under the fame Legiſlature, 
That in the firſt, the mutual aſſiſtance of one another is comztatis on- 
ly; but in the laſt, that it is neceſſitatis; and that particularly it is ſo 
in Holland, enjoined by order of the States. To conclude this head, 
the purſuer ſhall endeavour to ſet forth diſtinctly the neceſſity the is 
pleading for, by an example : Let it be ſuppoſed, one ſhould obtain 
n 


a decreet in England, before the Court of King's Bench, (from which 
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was debitor, and ſo found to be by judgment in his own country, 
might not with impunity defraud his creditors by retiring to ano- 
ther; wherever equity and juſtice did not ſupport the judguent, 10 
as upon the claim judgment might have been recovered in the coun- 
try where the party was attached, the comity or reſpec to the fo- 
reizn judgment ceaſed, and there followed no interpotition of autho- 
rity on it for execution. Hence, when a ſentence 1s pronounced for 
puniſhment of a crime in one country, it cannot be put to execution 
in another; and for the ſame reaſon, when a ſtatutory penalty or 
mult is by judgment of one nation awarded for a fact, which is not 
of its own natare penal or criminal, no execution can be had on fuch 
judgment in another nation. To apply this, it was oblerved, that 
the foundation of the judgment in England, was a particular law in 
that country, penal in itſelf, and which had no effect in Scotland. 
That a perion who is undone by fire, ſhould be puniſhed with the 
loſles of other people, purely becauſe this fire caſually broke out in 
his houſe, is a penal ſeverity, legal indeed where the law fo provided 
it, but without any foundation in the law of nature or nations; be- 
cauſe common equity does not inflict a pumiſliment where there is 
not fraud, or groſs — equal to it: And this the Engliſh them- 
ſelves were ſo ſenſible of, that this very decree gave occaſion to an 
act of Parliament, the 6th of the Queen, aboliſhing that law: And 
as it is not the law of nature or nations, it is not the law of Scotland. 
Let it then be ſuppoſed, that Mrs Preſcot had, before the judgment 
recovered againſt her in the Queen's Bench, retired into Scotland; 
and let the queſtion be put, Whether a fuit carried on againſt her 
for the fame facts for which ſhe was proſecuted in the Queen's Bench, 
could have a decreet ? It is plain it could not; her defence 
would have been this, That no law in Scotland ſupported the pur- 
ſuer's concluſion: And unleſs it ſhall be unagined that a penal law, 
peculiar to England, and contrary to the conſtitution of the law of 
Scotland, could have eſſect, and be put to execution in Scotland; the 
libel could not poſſibly be ſo much as ſuſtained : And if a libel could 
not be ſuſtained in Scotland on this claim, it ſeems to be deſtitute of 
all foundation, to imagine that the claim ſhould grow better, becauſe 
a] was recovered upon it in England. As this is an obvious 
objection againſt this decree in particular, fo it tends to ſhew in the 
general, that foreign decrees ought not to be put to execution wich- 
out looking into the merits of the cauſe : For beſides the limitation 
allowed of by the purſuer, That they contain nothing contrary to 
the conſtitution and laws, the Judge ought hkewiſe to examine that 
nothing is decerned contrary to the univerial law of equity, which 
ſhould reign over all. But, in the /econd place, There is this parti- 
cular objection againft the decrees of the Queen's Bench, That they 
keep no record ot proof led before them; which makes a ſtrong ar- 
gument why ſuch a decree ſhould never be put in execution: For it 
cannot be controverted, but that if the Lords ſaw the evidence upon 
record, and ſaw the verdict unjuſt, they would refuie to interpoſe 
their authority : Can then the Lords give execution to any decree, 
where the torm deprives them of an opportunity to judge whether 
the evidence was good for any thing or not? It is apprehended, in 
ſuch a cale, juſtice does require, that ſuch decrees ought not to be 


regarded, 
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regarded, fince the Lords are to judge with knowledge, not in utter 
darkneſs upon the word even of a jury. And what the defender 
truly at the bottom complains of is, That the verdict was in reality 
iniquous, ſupported by the fingle teſtimony of a maid, the purſuer's 


ſervant, who was pick'd for having been accuſed juſtly of robbing 
the defender ; and that in contradiction to the teſtimony of another 
perſon perfectly unbiaſſed, who fwore that the fire began in one Mrs 
Fincham's apartment, and not in the defender's. Now, if the 
judgment be turned into a libel, and the thereof yet to be 
inſt ructed by evidence, the truth of this objection will clearly appear. 
In an aryument of this kind, it cannot have eſcaped, what was found 
in the late caſe betwixt Sir John Swinton and Goddard: Goddard 
inſiſted on a decree of the King's Bench, in which Sir John Swinton, 
as caſhier, was ordained to pay to Goddard, as partner, a confider- 
able ſum : That judgment was in a cafe of civil debt, in which the 
laws of all civilized nations are almoſt the ſame: The Lords fuſtained 
the judgment; but with a quality, that the purſuer ſhould ſtill prove 
that he was partner, and Sir John caſhier : From this ſentence, as 
the Houſe of Lords ; 


i 
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es 


4 
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J. 1. c. 87. Mollerus Semeft. I. 4. c. 31. Sande. 1 
Vinn. Select. Dueft. lib. 1. 85 Now, there being ing con 
gh no 
but fall 


to equity in this claĩm; it follows, That an 
intented in Scotland muſt have been ſuſtained, 
yet as noway contradictory thereto; 


fender's firſt argument falls at once to the ground: And as to the 
— ſecond; 
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ſecond ; comity, if it has any effe at all, muſt infer a preſumption 
that all things are fairly carried on, and that the decree is 3 _ 
equitable, unleſs the contrary appear from the decree itſelf : 
matter is fully handled above, and it is particularly taken notice a0 
what confuſion it muſt occaſion in the way of an appeal, if the Lords 
ſhould refuſe their authority to an Englith decree, becauſe the proof 
is not recorded: As for Goddard's caſe taken notice of in the laſt 
place, it comes noway up to the preſent; for there the Lords were 
of opinion, that the * relief was competent to the party in Eng- 
land which they gave him here; which, if the defender could here 

pretend, ſhe ſhould have been admitted i in the terms of the decifion 
in 1 ſame way to plead that relief; but that there is no foundation 
for, the decree 1 in every point unexceptionable according to 
the Engliſh forms: For here the argument from the deciſion is di- 
rected againſt the evidence upon which the decreet proceeded, which 
Err it is im- 


pom, not even were 


Mary Rat contra James Brown. 


hs Legatis tempus mote litis ſpeftandum, non mortis Tefatoris, 


deceaſed Helenor Rae and difponed to James Brown 
1 certain bonds, and her whole ocher moveables, with the bur- 
e Rae in name of legacy. Several of 

to the defunct were ſubjects bearing annualrent; 
ber debe dd i not bear annualrent : And entering the aceount 
at the death of the teſtatrix, the debts exceeded her 3 but by 
ken, cat” = br bo grey after her deceaſe, and the creditors 
not exaCting their pa i fell our that che ſubject left by the 


For the legatrix it was 
teſtatrix's death, Bega pn Bin lor ee 
her payment; for the executor is ſtill liable, unleſs he can fay, that 
the inventar is exhauſted the time of the diſpute. 

It was anſwered, mur of the free 
gear; ſince there was no free at the death of 1 ove 
could no legacy be due; and ſo not being then a debt, it could not 
thereafter convaleſce. 
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eplied, Were legacies ipſo jure diminiſhed to the proportion of the 
free gear at the defunct's death, the anſwer would be good; but 
fince the deficiency of a free fund for paying the legacies affords an 
extrinſic exception only, whenever the cauſe of the exception is re- 
moved, the exception falls of courſe. 

« The Lords found, That the growing annualrents of the ſubject 

4 in the diſpoſition are to be brought in compute, in order to af- 
« ford the purſuer her legacy.” 


R 


Ne XXIII. e 14th February 1721. 


Competition NicuoLas JuN ET LA Pix E, taylor, with the Cx 
Drroxs of the Lord Semple. 


4 bond granted in England bearing @ regiftration in Scotland, if uall be- 
cauſe not in the Scots form ? 


„ judged by the law of! 
. and J. 21. obl. 


A telligitur, in quo ut ſolver 


To which it was anſw 
ry deed muſt be judged 
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the evidence would be clear; but this will never be underſtood the 
intention of parties. The rational interpretation of ſuch a tranſac- 
tion can be no other than this : His Lordſhip was owing to Mr Jun- 
quet la Pine the ſum of L. goo Scots, which being an ab/olute debt, 
without any qualifications, he was bound to pay it, whenever and 
wherever demanded ; it was but equitable to give the creditor a writ 
in evidence of his debt, which ſhould be as little limited in its effects 
as the obligation to which it related: This he did in the only way it 
was poſſible, by making out a bond in the form of the country where 
it was granted; which as it was ex vi legis directly effectual there, lo 
ex comitate in every other civilized country: And becauſe the debi- 
tor's eſtate lay in Scotland, and the creditor had greateſt expectation 
of making his payment effectual there, therefore regiſtration was 
agreed to paſs in that country, in order for ready execution, which 
could not be any where elſe, but by way of action. If this be a fair 
view of the matter, no ſumption will be inferred from the clauſe 
of regiſtration, that the parties deſigned to regulate this writing by 
the laws of Scotland; on the contrary, as it was made after the Eng- 
| liſh form, there is the evidence likewiſe from the nature of 
the tranſaction, that it was underſtood as a valid Engliſh obligation 
and as it might have been followed forth directly by way of ation | 

ex comitate will give it the fame effect 


© but that a boad gramed in Fagland, 
forms there, is effectual to 


« bythe tenor of the bond it Goes apear that the payment an 
* execution was intended to be in Scotland.“ 
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N* XXIV. | 18th February 1721. 
Mr David SPENCE contra Mr ALEXANDER ELPHINGSTON. 


If a Diſpoſition, null for want of Power in the granter, as to the 
Sum, will yet carry the Annualrents over which be had Power, — 


HE late Archbiſhop of St Andrew's diſponed a ſum to 
der Roſs, his eldeſt fon, in liferent, and his heirs in 
> TE ogy bg en 


be fiar, yet 


_ on in 
Wor he Ld AE ole Hes bo as fs Gm Gfponed 
thus to Mr Alexander Elphingſton, David Spence, a creditor of James 
Roſs's, arreſts in his hands, and (Alexander Roſs being now dead) 
purſues a forthcoming of the annualrents that fell due fince his death ; 
founding his claim in this manner, That fince Alexander Roſs's dif- 

Au. was null as to the ſum, 
wed to be, becauſe Alexander could not diſpone 
in conſequence of his brother James's diſcharge, 
in prejudice of the ſubſtitution) ir 
which could only be carried 
e and therefore concluding, that 
ould be werde have acceſs to the wand 


1 creditors ſhould 


though the was contended for be ber Pybingſon the principal ſum, 


as ee preface, ic ſt .be e, 
3 which without queſtion James Roſs had the abſolute diſpoſal 
of after his brother's death, by virtue of the fubſtitution, and which 


above men- 
—__ — 


ents, — cM And it was pled for 

the arreſter, That James Roſs has neither expreſsy or virtually aſſign- 

ed or diſcharged theſe annualrents : For as to the diſcharge of the 

ſabſtitution in totum, which is admitted he could not do; fince it is a 

void deed as to what was thereby directly intended, muſt be ineffec- 

tual as to the conveyance of the annualrents ; which only would be 
O carried 
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carried as a conſequence thereof, were it entirely valid. James indeed 
had the diſpoſal of theſe annualrents during his lifetime ; this power 
he might have exerted, by granting direct aſſignations to the annual- 
rents, as a principal ſubject: But, quod patuit non fecit; he choſe to 
make a deed, which if valid, would in conſequence have carried the 
annualrents as an acceſſory: But fince this deed is null, it can have 
no conſequences or acceſſories. In a word, Mr Elphingſton can have no 
claim to theſe annualrents as an acceſſory ; becauſe if the principal 
deed be null, fo muſt its acceſories: He can have no claim to them as 
a principal diſtin right, becauſe there was no ſuch conveyance made 
to him; and therefore he can have no right to them at all. To 
clear this point from analogy, Mr Spence ſhall produce a few in- 
ſtances where this grou A perſon interdifted 


nd of law takes e. 
may aſſign the rents of his lands without conſent of his interdictors; 
a diſpofiti 


harge, to make theſe annualrents eſſectual to 
Alexander Roſs; and of conſequence to Mr Elphingſton his diſponee : 
But it is an uncontroverted principle, that an obligation to grant a 
diſpoſition, is virtually a diſpoſition ; and therefore, though Mr El- 
phingſton has no direct pofitive diſpoſition to the annualrents, he has 
what the law reckons i thereto. To anſwer the 
produced on the other fide: As to the f, A perſon interdicted can- 
not diſpone the rents of his lands without his interdictors; he may 


for then they are conſidered as a moveable ſubject, which interdic- | 
| dions 
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tions do not touch; and accordingly theſe will remain with the diſ- 
ponee, though the diſpoſition be voided ex capite interdictionis : As 
would alſo the whole rents, during the life of the interdicted perſon, 
if it were not that a diſpoſition to rents in time to come, is an heri- 
table ſubject, falling under interdiction ; fo that this example turns 
ſtrongly againſt its maker. As to the other examples, they do not 
apply to the preſent caſe: It is indeed true, that a diſpoſiti 


under prohibitory and irritant clauſes, will neither convey the lands 


by the diſpoſition, during the diſponer's life, «hich therefore for 
uring his life, would fubfiſt to the acquirer: And it would be 


Parricx Viſcount of Garnock contra the Duke of QuzzxsBenny. 
A Bill not in the ordinary Form, found null. 
I, did, in June 1708, draw a 


Aus Duke of „ deceaſed, 
bill on David Earl of , of 


the following tenor : 
My Lond, 


« Be pleaſed to advance to John Viſcount of Garnock, upon the 
« fon, ten ſhillings per diem, ing from the firſt of June in- 
« ſtant; and that ay and while the faid Patrick Maſter of Garnock, 


* be provided with a company in her Majeſty's forces. This from, 
my Lord, your humble ſervant, QUEENSBERRY.” 

On this title, the ſaid Patrick Viſcount of Garnock his 
Grace the Duke of , as repreſenting the late Duke his fa- 
ther, for the ſum of 10s. per diem, fince the firſt of June 2908, and 
in time coming, until he ded with a company in the forces; 


and for damages for 


The 
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The defence was, That this is no proper bill, and therefore muſt 
fall, as wanting writer's name and witneſles. And it was contended, 
that it is not every v riting that hath a drawer, a perſon on whom it 
is drawn, and a creditor, that can be reckoned to — the privilege. 
of a bill; which will be plain, by reflecting, that the only reaſon 
why theſe privileges are indulged to bills, proceeds from this, that 
they are looked upon as bags of money, paſſing from hand to hand, 
as a neceſſary medium of trade. If then it appear from the deed, that 
it neither is or can be looked upon in this manner, it is not in the 
power of private parties to give it thoſe ; fo that indeed a 
proper ſubject, namely, a ſum of to be paid at a certain time, 
is as — D of a bill, as a drawer, ac- 

w 


— mr 
of itſelf is enough to defeat it, & biker iocatitices wh the nemer 
of a bill to be gratuitous; and therefore, if this writing be allowed 
to paſs as a ball, then X Arno 
ments; in ſhort, every that can fall under an 
IIA a dill, which wont continnd off fhew- 
rities, and render ineffectual all our excellent regulations, that are 
deſigned us K nb 23 that from 
the favour of commerce, to may be conveyed with- 
out all the ſolemnities of law; but then, 

of bill or precept, they have not the 
| ts of Fol, as was decided 16th December 1 T3, Leſly contra 
Robertſon, 19th February 1715, Douglas contra But how- 
ever the ordinary folemnities be diſpenſed with, on this account al. 
lenarly, that the matter is in re mercatoria, though not preciſely for 
money : When precepts concern the delivery of falt, meal or other 


merchandiſe, to extend that to obligements, for daily or yearly pre- 
ſtations, during one's life, or to an uncertain event, would be to 
overturn the foundations of our law anent bills. Neither is this caſe 
ſimilar to that of a bill drawn for a certain fum of money, payable 
in different parcels; which indeed is a proper ſubject in commerce, 
and only ſo many bills in one paper, as there are terms of payment; 
whereas here, the precept being for a daily tion, can no more 
be a medium of trade, than a liferent-right, or indeed any other ſecu- 
rity whatſoever, that can be figured in imagination ; and therefore 
this improbati reer 
23 8, made to prevent the ruin of families, — 
againſt the artifices of fo 


rgers. 
* N. T orri< refuſed to ſuſtain this bill. 


No XXVI. 
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No XVI. 655 Faly 1721. 


Mr Patrick GRAN T of Elchies, Advocate, contra Mr Parnick Str a- 
cyan, Writer in Edinburgh. | 


LLIaM ERsSKINE, collector of the cuſtoms at Stranrawer, and 
Mr Patrick Grant, gave bond to Sir Edward Eizat for 1000 
merks, binding themſelves conjunctly and ſeverally to pay the ſame ; 
and the day thereafter, the faid William Erſkine, and Mr Strachan 
grant a bond to Mr Grant, narrating the former bond, and fubſu- 
applied for the uſe of 


payment of the foreſaid ſum, but to retire 
ſcharge. And there is a clauſe fubjoin- 
whereby the ſaid William Erſkine obliges 


cautioner. 

Anſwered for the ſuſpender, it is 
cautioner, for ſo the clauſe of relief without further imports; 
then the is obligation of cautionry does 


extend? For though it is a common rule in law, that obligatio fide- 
Jufſoria cannot be larger than that of the principal, nothing hinders a 
| P 1 
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cautioner to be bound in leſs. Now Mr Strachan conceives this to 
be the preſent cafe, in regard he is bound with William Erſkine to 
relieve Mr Grant, but not conjunctly and feverally ; and therefore it 
was underſtood at granting thereof, that it was only pro rata. If in- 
deed the form of the obligation had run in this manner, That the 
faid William Erſkine as principal, and the faid Mr Strachan as cau- 
tianer, had bound themſelves to relieve, c. then indeed both would 
have been liable in /olidum, though the words conjunctiy and ſeverally 
had not been found, becauſe there had been two different kinds of 
obligations, one principal and another : But the caſe alters, 
when another form of contracting is choſen, namely, that both of 
them bind as principals, but not conjunctly and ſeverally; there the 
rule of law muſt take place, that the co-obligant is only bound pro 
rata; now here there are not two diftin obligations, one principal, 
another acceſſory ; the two co-obligants are bound together in the 
ſame individual obligation, © Therefore I the faid William Erſkine, 
% and Mr Patrick Strachan, bind and oblige us, Tc. nay in the ſame 
clauſe, and in one breath, one not before or after the other: And it 
is nothing to the purpoſe, that, in the truth of the matter, the money 
was applied wholly to one of them, becauſe it is not the receipt of 
money, but the form of the words, by which we are to judge of the 
obligation; beſides, that the receipt of the money, though it makes 
an alteration in the circumſtances of the co-obligants, as to one an- 
other, makes none at all as to the creditor: And thus in the preſent 
caſe, Mr Strachan is in effec as cautioner, with relation to William 
Erſkine his co-obligant, both becauſe the money was applied to Wil- 
liam Erſkine's uſe, and becauſe of the clauſe of relief; but from the 
conception of the obligatory clauſe, it appears without doubt, that 
with relation to the creditor, he ſtands as a incipal, jointly with 
William Erſkine, and conſequently liable only pro rata; and it 
mits of as little doubt, that the fame defence would even be compe- 
tent to William Erſkine, though he got the money; and upon a ſe- 
cond reflection, the charger will not find this at all abfurd. 
There was a argument infiſted on for the charger, That 
whether the ſuſpender be a cautioner or not, he is ftill liable iz /oli- 
dum, in regard he is bound ad ſuctum preftandum, viz. the retiring the 
bond, or a ſufficient diſcharge thereof, which obligation does not ad- 
mit of a diviſion into parts; for one cannot retire half of a bond. 
Anſwered for the ſuſpender, ſeeing the fact to be is the 
retiring of the bond, which in other words is nothing elſe, but pay- 
ing the debt; it can make no alteration, becauſe it is not ſactum indi- 
viduum, conſiſting only in faciends: And undoubtedly in all reliefs 
whatever, the retiring of the obligement, for which the relief is 
granted is ever implied: So that in truth the obligation here is to pay, 
and the performance could only be made by payment ; and the clauſe 
obliging to retire the bond, is a clauſe of ftyle, and makes no man- 
ner of alteration. | 535555 
Replied, That this is not barely a clauſe of ſtyle, but has its effect; 
and ĩt appears certain from it, though William Erſkine and Mr Stra- 
chan had actually paid the money to Dr Eizat, they ſtill failed in 
performance of this obli to Mr Grant, till they delivered him 
the retired bond itſelf, or a diſcharge ; ꝶ—— hanan) + 
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the clauſe, becauſe till one or other of theſe was performed, Mr Grant 

lay till open to a purſuit. | 
The Lords found the ſuſpender liable to relieve the charger in 
« folidum.” | | 


No XXVII. Fuly 1721. 


Sir Jamts FowLis of Colington, contra his Siſters. 


f 


FRPG of 


the 
to 


there can be no reaſon for the heir 


time was to allow no aliment to younger children, however neceſ- 
ſitous, from the heir: Which is otherwiſe now; according to the 
citation from Lord Stair, mentioned before. And now,” ſays that 
author, © ſince the Lords have y decerned aliment for bairns 
* againſt the father's heirs, having competent eftates; it is like the 
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? be competent aliments.” 

Replied for the purſuer, A father is bound to aliment his children 
till their majority, that they are capable to provide for themſelves ; 
deeds on death-bed will be ſuſtained fo far as that obligation of ali- 
ment reaches ; and this is all Lord Stair fays : But here the bonds 
craved to be reduced are not alimentary bonds ; they are bonds 
which the father was not under an antecedent obligation to grant, 
and therefore cannot ſtand againſt the force of a redudtion vpen the 
head of death-bed. 

The Lords found the bonds reducible upon the head of death- 

66 bed.” 


Ne XXVIII. December 1721. 


Sir JIauxs KinLocn of that Ilk, contra BLAIR of Ardblair, Mer- 
_ chant in Edinburgh. 


An executor is but a truflee, and a wi diſcharge debts owing 


to the defunct. 


812 James being crodicar by progres to the deceaſed Mr Gilbert 

Balgerſho, obtained from his executor an affignation to 
. ES Ss. and given up in the inventory of 
his confirmed teſtament ; and amongſt others, a bond of 300 merks 
due to the ſaid Mr Gilbert by hi 


aroſe, If a gratuitous diſcharge by 
the debitar of the defund, does exclude the defunct's true and b 


granting the diſcharge ; and it is a rule, That gratuitous 


only reducible upon L 18 
become inſolvent : So that as the defunct himſelf could have 
this diſcharge notwithſtanding his former debts, ſo may his executor ; 


and if the executor became thereafter inſolvent, fi imputer, who did 
not infiſt in time againſt the executor to obtain payment. 

| To the ſecond, anſwered, The executor is not in any proper ſenſe a 
truſtee, but a ſucceſſer - He is indeed accountable to the creditors as 
far as to the value of the teſtament, but they have no real intereſt in 
the defunct's goods; otherwiſe they might recover them rei vindica- 
tine, Or condictione, his debitors ; which will not be pretended : 
All they have, is a perſonal action againſt the executor to account /c- 


cundum Tires inventaris - So that though the executor do gift or dilapi- 


date 


" Lords will allow all proviſions on death-bed, in ſo far as they may 


l 4 -" , b 


redeemably ; and the difpofition in the contract of 
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date the inventory, the acquirers are ſecure, providing he becomes 
not thereby bankrupt ; and the only redreſs of the creditors is by their 
— ae againſt the executor. 
Replied to this /af, An executor is truly a truffee, which the very 
name denotes, importing an office, not a ſucceſſion ; he indeed has the 
— 4 power to intromit with the defunct's moveables, and purſue rei 
vindicatione, or conditione againſt his debitors ; but is not this perfectly 
conſiſtent with his being a truſtee? is it not the defign of the 
thing, „ for the common benefit of all 


conce 
a TT Lands refuled to fuftale the gratuitous diſcharge.” 


N* XXIX. December 1721. 


Max1oN SELKRIG contra Jonx SELKRIG her fon, and the CxEDITORS 
of her defunct huſband. 


act Gl 


LLIAM SELKRIG, in his contract of with Marion Selk- 
rig, obliges e i contain of he Faure mart 
provide the fum of 20,000 merks, and take the 
elf and his future ſpouſe in liferent, and the of 
marriage in fee : On the other part, Marion Selkrig, in name of 
cher-good, aſſigns and diſpones to her future huſband, a bond 
proviſion, together with ſome houſes in Glaſgow, abſolutely and ir 


the 
to- 
of | 


marriage 

procuratory of reſignation and precept of ſeiſin, but which was ne- 
ver execute, nor infeftment taken by the huſband. The huſband af- 
terwards dying inſolvent, and never having i ed his part of 
the contract, Marion Selkrig, the relict, inſiſted in a declarator againſt 
John Selkrig her ſon, 1 t her 

« fition contained in the contract of marriage cannot be effeQtual to 
© her huſband's heir or creditors, unleſs the mutual cauſe, viz. her 
« liferent iſion be made to her.“ 

It was obj by the creditors and heir, Were they inſiſting againſt 
the relict for performance, the defence would be good, that ſhe was 
not bound, unleſs the ions on the other ſide were alſo per- 
formed; for ſuch is the condition of mutual obligements 


: But the 
creditors have no claim againft the reli, ſhe has already made an 


_ ample conveyance to her huſband by procuratories and precepts ; and 
having taken herſelf to her 


her huſband, the 


action 


with any other of his onerous creditors, 


ſtands upon the ſame f 
and can plead 
Anfwered for the 


only, if ſhe is prior in diligence. 

purſuer, The tranſaction ſtands ſtill upon the 
footing of mutual obligements ; the ſubject of the diſpoſition is ſtill 
in her the remains ietor ; her huſband never having 


done any thing upon his diſpoſition, to complete the 
and as he never was inveſted, ſhe never was diveſted : All therefore 
the purſuer craves, is to retain her own ſubject till ſhe be ſecured in 
her literent, which was the mutual cauſe. 


Q The 


thereof to © 


eomulns | 


nce; 
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The Lords found, That the diſpoſition cannot be eſſectual to rhe 
* heir or creditors, — literent be made good 
to her.” 


The like was found betwixt Martin and Lothian, July 1724, where a wife having aſſigned 

to her huſband in the contraft of marriage, the fum of 4coo merks in name of tocber. 

1 preſtations on the huſband's part, were the mutual cauſe of the 
im her portion, and that the huſband, by reaſon of his i 

falfi] theſe preftations ; therefore found and declared, that the wife bad 

creditors, in ſo far as concerned fuch part of her por- 


remained unuplifted, for her ſecurity.” 


nt 


N* XXX. 17th January 1722. 
STEEDMAN, feuar of the mill of Kinroſs, contra Horn and Younc. 


urged for Steedman, feuar of the mill, That in conſtituting 
theſe two diftind ſervitudes, the proprietor propoſed to himſelf a di- 
ſtint duty and rent out of each; he confidered what quantity 
grain night grow in the barony, and what might be conſumed in the 
town ; and he laid a tax upon each of them ſeparately, without 

tion to the other; and this is moſt of what he draws inſtead of rent 
grain be liable to both theſe 


thus it was determined i in the noted 
2 . 22 1678. 

other it was urged, That the rational interpretation of 
theſe ſervitudes, in conſiſtence with one another, and with cool ſenſe, 


can 
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growing within his barony, but all befide brought i is town for 
the uſe of the inhabitants, ſhould be manufactured at his mill; or 
which to him was the ſame, that they ſhould pay a certain , with 
liberty of being manufactured there, Even from 
this general view it will be evident, can never be 


f 


88 


dh 


CO 
F 


4 
; 


24 February 1722. 
FERGUSSON of Auchinblain contra Mr WILIA MartLanD. 


The Oath of the Debitor in @ Forthcoming, if it is good againſt the Crediter, 
DNN 2 * 


ExGuss0N of Auchinblain being creditor to John Colvin, did ar- 
reſt in the hands of Mr William Maitland, Colvin's debitor ; and 
in the forthcoming, having referred to Mr Maitland's oath, if he was 
debitor to Colvin the time of the arreſtment ; he negative, 
ſpecifying, that he had been owing by a bond and backbond, but that 
theſe debts were fatisfied and paid, though not retired. Some time 
after, Auchinblain procures from Colvin ailignation to the faid bond 
and backbond, in ſecurity and payment of his debt : Upon which 
having charged Maitland ; in the ſuſſ of the charge, Maitland 
having objected his oath, the queſtion aroſe, if he could now be lia- 
ble to the arreſter upon theſe writs, as inſtructions of debt, having 
already deponed negative, e adverſario. ; 

It was urged for the „That as an oath emitted by a debitor 
in a forthcoming, cannot hurt the common debitor, neither the com- 
competent for any other 


againſt him as 
aſſignee. 
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_ aſſignee. Nor can it make any difference, that the ſame perſon is 
both aſſignee and arreſter, 4. the ailignation was a ſuperadded 
title in the arreſter's perſon, after the oath was emitted ; and all ef- 
fects thence —_— equally competent to the arreſter, as to the ce- 
dent, or any t aſſignee. 
| It was anſwered, That the ſuperadded title is of no effect, nor does 
it any way alter the caſe; for it is really nothing elſe but the fame 
perſon chooſing a different way of proof, which the law does not al- 
low, eſpecially when there is a tranſaction upon an oath. That Auch- 
inblain is here to be looked upon as eadem perſona in law, though veſted 
with a different right, appears from this, that had Mr Maitland been 
abſolved from the purſuer's claim, as arreſter, by a decreet in his fa- 
vours, the exception * res judicata would protect him, from the pur- 
ſuer claiming as aſſignee, lib. 5. except. R. jud. © De eadem re agere 
* videtur, et qui non actione agat, qua ab initio agebat ; fed 
* etiam ſi alia de eadem tamen re: mi 
dati acturus, cum ei adverſarius judicio fiſtendi causa 
propter eandem rem agat negotiorum geſtorum, vel condicat ; de 
© cadem re agit. Rectè que ita deſinĩetur, eum demum de re non a- 
gere, qui prorſus rem iplam non perſequitur ; cæterùm cum quis 
* actionem mutat et experitur, dummodo de eadem re experiatur, etſi 
« diverlo g actionis quam inſtituit, videtur de ea re agere.“ fad 
the aſſignation indeed been purchaſed any other way, than in ſecu- 
rity or payment of the debt, which was the foundation of the arreſt- 
ment, perhaps the caſe might receive a different determination ; for 
it would be hard to fay, that an oath emitted deferente adverſario, can 
conclude that adv further than his intereſt reaches ; for thus 
far it might be reaſonably could the tranſaction be underſtood 
only to extend, by deferring the oath, fince that was only in diſpute : 
rr oy faſt germ Iain Arndt adwogiry 4c vant 
is certainly concluſive ; which, in this caſe, was the arreſter's claim 
againſt the common debitor. Now here the aſſignation was in ſecu- 
rity and which made it cadem res, the ſame intereft with that 


in the proceſs of forthcoming ; the concluſion was the fame, the ne- 


dium concludends only different : And therefore the oath muſt meet 


„ equally as he were ftill inſiſting in 


his forthcoming. 
* The Lords found the oath met Auchinblain purſuing as aſ- 


„ © February 1722. 


r MAXWELL contra NEILSON of Barncaully.. 
Law of Death-bed. 


HE deceaſed Robert Neilſon of Barncailly, in his contract of 
with Eliſabeth Stewart, having provided the conqueſt 


marriage 
to the heirs of the marriage, granted a legacy upon death-bed of 500 
merks to Robert Maxwell. N 
Death- 


: 
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Death-bed being objected, it was anſwered for the legatar, The 
law of death-bed extends not to moveable ſubjects, which any pro- 
prietor may freely diſpoſe of upon death-bed, unleſs in fo far as he is 
reſtricted by the wife and children; the law has t it proper 
only, to tie up people abſolutely as to their heritable ſubjects, that 
they cannot alienate theſe upon — leaving moveables more 
free, as generally of leſs conſequence : And the law of death- bed does 
not contider the heir /imply, if he be prejudged, bur if he be prejudged 
in an heritable ſubject; and therefore the moveables will be liable for 
this legacy, = Sk they were not provided to the heirs of the 
marriage ; or to the heirs of the marriage, as if the 
legacy had been granted in lege poafie, by way of difpaition inter v5 

And thus it was determined, Mitchell contra Children of Little- 


94. 


John, 16th June 1676. 


Replied for Barncailly, heir of the marriage, That the law of 
death-bed takes place againſt every deed done upon 
prejudice of the ber; and that i 
whether of line, tailzie or | 


Competition Sir Joun KENNEDY of Culzean, with Mr Hon Au- 
BUTHNOT of London, Mariner. 


1. Blank Writ upon the Ad 1696. 2. A Writ importing @ Subffitation. 
3- Exception of Death-bed competent to remoter Heirs, though not in pre- 
yodice of the immedtate Heir-opyarent. 


HE deceaſed Hugh Kennedy of Balkerſan, whilt on d 
made a diſpoſition of his eftate to his only fon John, ohn, and the 
heirs of his body; which to blank: And the dif ap- 
pears to have been ſigned with a hand, as to the fubſtitutes : Subjoin- 
adder dp an there is a doquet, empowering Fer- 

of Auchinblain to fill up the blank in the diſpoſition, 


Au- 

younger of Cul- 
ng him, to Sir Archibald Kennedy of 
— — —— e Thave ſubſcribed thir 
Balterſan, 17th February 1701, before theſe 
eather, miniſter at May bole, and the faid Wil. 
ay —— writer hereof.” John Kennedy, only ſon to the 
ſaid Hugh Kennedy, maker of the diſpoſition, dying with iſſue, 
Hugh Arbuthnot of London, _— brieves to ſerye himſelf heir 
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of line to Hugh Kennedy, who dicd laſt veſt and ſeiſed; the ſervice 
being before the macers, the Lords named aſſeſſors, and Sir John 
Kennedy having infitied that the lands of Balterſan ſhould be ſtruck 
out of the claim, both parties agreed to diſpute their rights. And, 

It was objected for Hugh Arbuthnot againſt the diſpoſition, That 
the ſame was void as to the ſubſtitution in Sir John's favours, becauſe 
the deed is after the act anent blank writs, and was blank as to the 
ſubſtitution at ſigning ; ſo that whatever may be ſaid of the other 
parts of the diſpolition, what clauſes were blank at the ligaing are ut- 
_ terly void. 
It was anſwered, That ſince this act hab hors ee That all 
« writs otherwiſe ſubſcribed and delivered blank, than is by that act 
t directed, ſhall be null,“ it can never concern a blank ſubſtitution 
in a deed of this kind, becauſe the filling up the ſubititute 
to the act, can never in ſenſe annul the writ as to the inftitute ; but 
ſince the certification is, that the writ ſhall be null, at that the 
filling up of the blank ſhall be null,” the law muſt certainly and 
enly concern theſe writs, where the ſubſiſtence of the writ 
Peres the blank; for inſtance, where the creditor's 
name in a bond is blank, or the firſt infitute in a diſpoſit 

fince the writ cannot de w_ 


266, . be quarnied pon petnce of 
writing of the granter himſelf, where the mane of the ets to 
filled up is expreſsly mentioned in the written order, and 
before witneſles in the moſt folemn manner: Here 
be no fraud, nor occaſion to give pleas, 


It was pled in the next for Sir John Kennedy, 
Lords have found the diſpoſi 


tion no better than blank as to the ſub- 
ſtitution, after which he has no acceſs to ſerve heir of tailzie to Hugh 
Kennedy, the maker: The doquet is ftill a legal declaration of the 
faid Hugh Kennedy's intentions that he ſhould be fubſtitute, and muſt 
have at leaſt the force of a fideicommifſ. ſo as to oblige the heirs at law 
to make the fubſtitution in Sir John's 3 by granting a direct 
conveyance. 
To which it was anfwered, It is not every declaration of i intention 
that conſtitutes a right or tranſmiſſion, elſe there would be ſoon an 
end of our ſettled forms and folemnities. In conſtituting rights and 
conveyances, the regular, legal, diſpofitive, or obligatory words muſt 
be uſed, before a perſon can be deemed to convey or bind himſelf; 

and therefore, though one's intention do appear, if it is not expreſſed 
in proper words, to convey or oblige, it has no legal eſſects; and it 
would doubtleſs be of very dangerous conſequence, to give any co- 
lour to the alteration of the ſtyle, by which heritage is ordinarily 


conveyed. 
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conveyed. For this reaſon it is, that heritage cannot be con in 
a teſtament, though made in liege pouſtie: And the Lords in fach a 
caſe would not even find, that the teftament imported an obligation 
upon the heir at law to denude: Nor would a ſubſtitution be ſuftain- 
ed, if made in a teftament, becauſe a ſubſtitution is ſtill a diſpoſition 
of the heritage to the ſubſtitute. Upon the fame account, a miſſive 
letter of a defunct, declaring his intention to dijj his eſtate to a 
third party, in prejudice of his heir, would neither be good as a diſ- 
poſition, nor import an obligation upon the legal heir to denude. 


A 
preciſe form, eſpecially in naming of ſubſtitutes ; any thing in the 
world does it, that expreſſes the will of the granter. it 
is no abſurdity, that a man ſhould name a ſubſtitute 
ter, if the date be ſupported, the writer 

ties adhibit, as will hinder it to 
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ſent for his own intereſt. And in this way falls to be explained the 
deciſion, 16th July 1672, Gray contra Gray. 

Replied for Mr Arbuthnot, He muſt take the liberty to conteſt the 
principle, That the law of death-bed favours only the immediate 
« and not the remoter heirs,” ſince the rule, as it is eſtabliſhed by 
our law and practice, regards heirs without dittinction and the rea- 
ſon of the law ſeems to concern the remote, as well as the immediate 
heir. The intention of this conſtitution, was, doubtleſs, to prevent the 


eafily be 4x 
ſon, to the clear excluſion of his heirs in blood. 2 
ſuppoſed, that it was the intention of the law to prevent ſuch abui 
_ cx tr: RM of gp thy yy 

th che ſame force 


* 


Hvucn Scor now of Gala, contra the PERSONAL CcaEDrrons of the de- 
Ceaſed Sir James Scor of Gala. 


1. The bare contracting of Debt males not an Irritancy, but allowing it 
the tailzied Lands. 2. Incurrmg an Irritancy of 
a Tailzie, takes re 


to be made real upon 
fallen. 


his 1 


contracted confiderable 


debts ; upon which 


diligence following, a gift was taken of his ſingle and liferent-eſcheat, 


in name of the deceaſed Lord Bowhill, who granted backbond to be 
accountable 


” — 


Is James Scor, fiar of a tailzied eftate, with reſolutive and irri- 
tant clauſes, de non alienando et non contrabendo debitum, during 


k 
,p 
a 
. 
| 
\ 
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and it can never be ſaid, that the firſt of the next branch, by enter- 
ing heir, has it in his power to cut ſhort the ſuperior's caſuality of 
ward. Nor is there any manner of inconfiftency in all this; for it is 
no more but ſaying, that the right of the vaſſal may be qualified or 
voided, with regard to his heirs, without hurting the right of the ſu- 
perior : Thus, in the preſent caſe, the liferent-eſcheat of a vaſſal be- 
ing once fallen, it, becomes to the ſuperior a temporary real right in 
the vaſſal's lands; which real right continues during the vaſſal's life- 
time, whether he continue to be vaſſal or not. And in this a liferent- 
eſcheat differs from a common aſſignation to mails and duties, which 
being no real right in the lands, but depending upon the cedent's 
right, whenever that ceaſes, the aſſignation ceaſes of conſequence. 
«© The Lords fuftained the liferent - eſcheat. 


N*® XXXV. gth November 1722. 


ManrcaretT FuLTON and MarcGarzet CLARK contra MARrGaret 


A Donation mortis cauſa, cannot be conſtituted by a Bill. 


FL 


value paid 

« James Blair 

&« and 7 

© them engaged by 

& as he lived; and 

< ſhould give him 

ledged donations mortis caſd, it was 


by a bill, much more a mortis cauſd donatio, for this reaſon, that many 
of the forms, efſential to deeds inter vivas, are remitted in ſuch as are 
of a nature. The admitted the queſtion would 
have been much narrower, if the bills had expreſsly born the cauſe of 
ile; and if in any meaſure the writ ſſes that form and ſtile, 
it is no bill, and has no pri : But whatever be the cauſe of grant- 
ing, whether it be deſigned a mortis canſd deed, or inter vivos, if the 
writ expreſs no more but, Sir, Pay ts Titus or his order, the fum of blank, 
it 1s a good bill, and enjoys all the privileges; and this is according 
to the maxim, expreſſa nocent, non expreſſa non nocent. 
Replied, A donation, whether mortis cauſd or inter vivos, cannot be 
by a bill. Bills have their proper 


tranſactions and dealings among 


vehicle for ſuch con 
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null by the acts of Parliament relating to the ſolemnities of writs. 


And there is reaſon as well as cuſtom for this, becauſe in all civilized 
countries, commerce has been highly cheriſhed : And truly beſides 


the favour, there was a neceſſity from the nature of the thing, that 


ſome ſhort form of writing ſhould be authoriſed, for facilitating the 
traders ; which, were they confined 
to the ordinary forms neceſſary in other cafes, would in a great mea- 
ſure be inextricable. Now, neither the favour or neceſſity of the 
caſe, can apply to donations in any degree. Add, that the quickneſs, 
with which theſe bills circulate, being generally accepted, negociated 
and diſcharged within a narrow circle of time, is a ſufficient guard 
againſt forgeries, which they would be greatly ſubject to, were they 
allowed to be proper vehicles, for conveying gratuities inter vivos or 
mortis cauſa. The purſuers ac that a bill cannot be in 
the form or ſtyle of a nartit canſd donation, is an unwary giving up 
of the cauſe. Can a tolerable reaſon be aſſigned, if a bill may relate 
to a mortis cauſd donation, that this relation muſt not 


in a bill, a marti: 


- 
donatio cannot be the cauſe of a bill; and that a bill is not the _ 


© The Lords found, That a or donatio mortis canſd, cannot 
* be habily and effectually ti by a bill.“ 5 


Ne XXXVI. 
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It was anſwered, There are many proceſſes 
cannot be condeſcended on in the libel ; ſuch as counts and reckon- 
ings, &'c. no body doubts, that fuch ſummons may be relevantly li- 
belled in general terms; and indeed in ſuch it is more reaſonable, to 
| im i great ſums, when 


| etacate a define fm 


8 
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tioners, againſt ſach ſubſequent obli 


8 * 


5 


y number of perſons enter into an engagement 


of cautionry, as they are ſuppoſed to know each others ci 


lies here, that when an 


rcumſtances, 


hen a new 


relief; but w 


poſt 
* 


could not een 


r 
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principal as well as cautionry: ITA 


NN 


44 


— 


firſt bond became all as 


corroborating, who, in eſſect, became 


cautioners entitled to a full relief. 


and cautioners in the 


principal 


reſpect to the perſons 


with 


ln 23K 


hang 
1 


gh for the caſe of the creditor, ach may be ade hal 
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yet upon the purſuer's principles that muſt follow: for nllam nego- 
tium gerebatur between theſe cautioners and the corroborator : Let us 
ſuppoſe that ten different people had by themſelves granted bonds of 
corroboration, ſome of them with cautioners; is it reaſonable the 
| creditor ſhould have it in his power to make any of them pay the 
debt without relief, all of them being bound in folidum ? Surely it 
cannot be thought : Wherefore the rule muſt be without regard to 
the dates of their bonds ; as cautioners in the ſame obligation, they 
are liable in mutual relief; and the cautioners granted by them, muſt 
be liable according to the proportion of their principal. And Ril! in 
all theſe caſes, there is no tacit paction of relief; they may probal y 
not fo much as know of one another: The propoſition is, that relief 
has its riſe from the ſeveral cautioners being bound in folidum, in the 
ſame ſum for the ſame principal debitor ; and the interval of time or 
place makes no difference in equity. Nor i is the rule of con- 
fined to this caſe, it is upon the lame principle, that a creditor having 
a catholic preferable infeftment for the ſame debt in different ſub- 
cannot arbitrarly draw his whole claim out of any one of the. 
ſubjects, to the excluſion of the creditors that have the leſs preferable 
in that ſubject; but muſt draw out of each , that 
all may be burdened equally ; or if he chooſe to draw his whole out 
of one ſubject, he muſt aſſign to the creditors t 
portionally againſt the creditors upon 
ment rephed, Since the claufe 
fords an argument that Mr Murray had no view to bind himſelf other- 
wiſe than y as cautioner, relying upon the relief provided him 
y 4. 4 4 For a clauſe of this nature will never be implied ; theſe 
lauſes only are implied, without which the contract cannot have 
its courſe and eſſect; never theſe, in abſtracting from which, the 
— conſiſtent and effectual. Thus, becauſe Mr Murray bound 
himſelf as an additional ſecurity to the creditor, it is not therein ne- 
implied, that the creditor upon payment is obliged to aſſign, 
further than the law otherwiſe obliges without any ſuch implication. 
It is a perfectly conſiſtent tranſaQtion, that one ſhould become a cau- 
tioner, make pa to the creditor, recover a proportion off the 
| other cautioners by a legal relief; and all without any expreſs or im- 
plied obligation upon the creditor to aſſign to him upon payment. If 
a cautioner therefore, acceding to a bond of corroboration, is reſolved 
not to reſt upon the relief ; but declares as a in his be- 
coming cautioner, that he will have full relief off all the former de- 
bitors ; and for that end, the creditor ſhall be obliged to a him 
upon payment; ſuch a clauſe muſt be for it never will be im- 


plied : It is true, woke pe afecgy nepod Fog  agln 
cautioner, an obligation ariſes not from an implied — 4 
bona et quo to aſſign him for his relief; but then the queſtion 
how far? © againſt the principal debitor no doubt in folidum ; but again 
the co-cautioners who are in pari caſu, for the reaſon above given, it 
is ſtill thought this * er bona et quo, can never extend an 
aſſignation further than pro rata. 

Replied to the third, That as the circumſtances of this caſe ſtand, 
»„% 


tioners, 


| 
| 
t 


that firſt obligation ; ſo that, upon 


deciſion muſt go 
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tioners, ſeeing he himſelf did not corroborate, but became cautioner 
for the principal debitor corroborating: This principal debitor did 


not by the corroboration ſurely, take upon him the obligation of his 
own cautioners; but his former obligation by a ſecond conſent was 
confirmed and eſtabliſhed ; and for the performance of that obliga- 
tion ſo undertaken, Broughton became his cautioner : How then can 


tion, is ſo far from being an argument for Broughton, that it is di- 
rely againſt him. If a new bond had been granted by the princi- 
pal for the ſaid ſum, without a corroboration of the former, it might 


with more reaſon been pretended that Broughton did 
cautioner to the firſt obligation: But where the firſt ' 
; borate, and he becomes cautioner, there he accedes as cau- 
tioner to the firſt obligation, and is not only bound for the fame 


but truly, in the eye of the law, is bound as if his name had 

conſideration of the 

creditors cannot find any ſpeciality, arifing from the form 

writings, that favours Broughton, but rather otherwiſe 
upon the common rules of law and equi 

„The Lords found, that Broughton, the petitioner” 
« tioner in the corroboration, could only have relief 
* cautioner.”” | 


; 


ft 


fa 


No XXXVIII. „ Fan 1725 
Competition betwixt Sir Jauxs GaAx and Enwann CaLtEnDAR. 
A general Afſignation. 


Duke of Hamilton, executor confirmed as neareſt of kin to 
his father, raiſed a proceſs of multiple-poinding againſt his 
and Edward Callendar, whoſe reſpective 


Callendar was creditor to the late Duke in L. goo 
he had obtained a decreet againſt the 


happen to 
ſhes. s wat) pay i | 
gnation was intimate to Mr Crawford, then factor on 
Duke's eſtate, in March 1714, ſome time after the Duke's death, but 
long 1 to 2 * n,. 
ames craved preference upon his aſſignation, w being the 
— — 
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It was objected for Mr Callendar, That this being a general aſſig- 
nation, by the act 26. p. 1690, expreſcly needs wo Ju. ay It was 
anſwered, That as to the rents of the Duke's eſtate in Scotland, due 
at the time of his deceaſe, the aſſignation was ſpecial, Sir James be- 
ing aſſigned to the ſpecial ſum of L 1400, out of the firſt and readieſt 
of theſe rents; and therefore, as to theſe, he ought to be preferred. 
And it was contended, that there is the ſame reaſon, why this aſſig- 
nation ſhould be falbained without confirmation, as any other ſpecial 
whatever. It ſeems, indeed, the great care of our Le- 
giſlature, that the goods of defuncts be not embezzled ; and matters 
have been ordered fo diftinaly, that de functs cannot be intro- 
mitted with, but that there ſhall be a clear charge againſt the intro- 
mitter. This if it did not introduce, has occaſioned the continuance 
of confirmation in | diſpoſitions and aſſignations, which other- 
wife might be completed in nn or CO perion, by poſ- 
ſeſſion in moveables and intimation in debts, the way as an 
or diſpoſition of heritage is completed by infeftment after 
the debitor be Save myrrh death. In this view, there can be no ne- 

in fo far as it 1 to the 


aſſignatĩon 


which adon ways CESS 

It was replied, That whatever may be argued, this is certainly a 
e nor ſpecial 
* ing even uncertain, „ 
z and fo falls both under the meaning and words of the 
Rent. 
The Lords found Sir James could have no preference upon his 


Ne XXIX. 241h Ju 1723. 
Duke * ane contra Rrrnzszxrarrvzs of the Lord Halcraig, 
_ Condidtio, indebiti. 


Renal p Earl of Argyle, anno 1672, — 
Ellies for 5000 merks; who, of the fame date, gave a back- 
bond, declaring, © That he had a bond from Donald and Ronald 
« Campbells, for L. 2250 Scots, whereof if he received any part, he 
* obliged him, his heirs, &c. to allow the ſame in payment of the 
od coming by progreſs into 
the perſon of the Lord Halcraig, he Tos Bs of RT as 
corroboration thereof, narrating, That in regard this ſum was by 
progreſs in the perſon of the Lord Halcraig, therefore he obliges 
— pay the fame.” All this while, the backbond was en- 
tirely unknown, either to the late or preſent Duke, till July 1715 
at which time, by payments made, and imputing the ſums contained 
in Donald and Ronald Campbells bond, the 5000 merks bond was not 


oy engine, but a conſiderable ſum over indebite paid ; where- 
upon 
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upon a proceſs was intented againſt the repreſentatives of the late 
Lord Halcraig, concluding an extinction of the bond, and repetition 
of L. 1277 Scots, paid over and above what was really due. 

It was pled for the defenders, 19, That the Duke corroborating 
the bond in the Lord Halcraig's perſon, and expreſsly obliged him- 
ſelf to pay, was bound to x aſſignee by his own contract; after 
which, the aſſignee needed not be concerned, whether any part was 
paid to his cedent or not. 2d), If the debitor was GEES We 
backbond, and of any payments made to the cedent, /ibi imputet ; 
is more juſt, the original creditor's repreſentatives being now han 
rupt, that the debitor, whoſe buſineſs it was to know, ſhould ſuffer 
by his ignorance, than the aſſignee: The aſſignee, in taking the cor- 
3 took all reaſonable precautions for his ſecurity; and he 
had reaſon to rely upon his aſſignation, as abſolutely good, 
and free of all exception. 

Anſwered to the fir ft, It is in vain to plead upon the corroboration, 
which in no view can import a more expreſs acknowledgment of the 
aſlignee's title, than the actual payment that was made to him; and 
therefore ſince a cundictis indebiti is competent, when payment is made 
indebite, errore ſacti, which was truly the caſe here, the Duke not 
having known of the backbond, it will not be the le competent, that 
a corroboration intervened : And the reaſon of both is the ſame, — 
roboration and payment are neither of them abſolute u 
knowledgments of the creditor's title; they go upon the ſuppoſition, 
that the title is etherwiſe well founded; it which prove falſe, what- 
ever is built thereupon, muſt fall to the To the fecond an- 
ſwered, If the original creditor's tives are 
naturally falls upon the aſſignee, 


that 
whoſe faith he followed, and not 


he Gs. The debitor truly made twice payment, and has a can- 


dictio indebiti, well founded 1 GTa 
cannot be taken from him, unleſs the aſſignee will qualify ſome fault, 
ſome negligence of the purſuer's, which yet cannot be done, by rea- 
ſon that the backbond truly had fallen aſide long before his 
and he was noway negligent as to that matter. And if they aſcribe 
this effect to the purſuer's inculpable ignorance, how & ml tollow 

in general, That a debitor can never obtain a condlictis indebiti, if 
« the cedent became infolvent any time after the payment, of which 

< repetition is ſought,” a poſition that is apprehended to be without 
any foundation in law: For, as inculpable ignorance is never reckoacd 
ſufficient to bear out an action of damages for as little to 
bear out an exception of damages, in order to take away an action 


that is otherwite 
„that the Joſs hap- 


competent. 
Replied to this /af, It is ſufficient to 
pened L ee for ſince one 
of them muſt bear the los, it is more equitable that it fall upon the 
purſuer who was in an error, than the defender who was in none; 

and no body ought to be prejudged by another's errors. 
* The Lords 14 That after the aſſignation to 
Argyle did corroborate 
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N® XL. 27th November 1723. 


The Couuisstox ERS of the Cuſtoms contra Mr Joun Mortsox, 
Student in St Andrew's. 


Actian is competent for the Price of run Goods, though bought as ſuch. 


| On150Nn having a parcel of brandy that had not paid the duty, 
propoſes to ſell it to Scot and Thomſon, they running the 1itk 
of ſeizure in bringing it over the water from Fife: The buyers agree; 
and upon that account, get a confiderable abatement of the price. 
The brandy ha to be ſeized by the cuftom-houſe boat; and 
when the teller charged the buyers upon their bills, they ſuſpended 
upon this ground amongſt others, That the bills were granted as the 
price of brandy, which they knew not at the time of the bargain to 
have been unentered; and that it was ſeized by the cuſtom-houte boat. 
To which it was anfwered at diſcuſſing the ſuſpenſion, That they well 
knew the brandy was not entered, and that de facto by the bargain, 
the buyers were to run the riſk. | BW 
Whilſt this debate was in agitation, the commiſſioners of the 
cuſtoms perceiving it would give a conſiderable check to theſe unfair 
traders, if the credit that ſubfiſts in the tranſactions among them were 
ſhould deſcend to examine the particular arguments uſed by the de- 
fenders for avoiding payment of their bills, would take the general 
point into their conſideration, and find that proceſs is not competent 
upon ſuch illegal tranſactions. 

The topics inſiſted upon, were two: /,, That this was a bargain 
ſuper re allicita; which in law can afford no manner of action to the 
party, who knowing it to be ſuch, tranſacted upon it: That though 
where a thing is not fimply prohibited, or extra commercium, there 
bargains upon it, where parties act bona fide; yet 

parties contractors are in the full knowledge, that the thing 
they bargain upon, is in circumſtances that render it not the lawful 
fabze of commerce, it is qucad them in the ſame caſe as it were 
— roy at It is a thing known to the buyer, to be in the 
hand of the ſeller by theft from the public, which is rather more a- 
trocious than theft from a private pe But, 2do, (and upon this 
point was laid the main ſtreſs), That here there was not ſingl 
upon a commodity, knowing 
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ſam. But when the goods are ſafe on ſhore ;o the proprietor's cellar, 
when they have paſt perhaps through ſeveral hands in faie, the perſon 
who buys them, commits no treſpaſs againſt the law, neither does he 
who ſells them; becauſe by no — is the buying and ſelling pro- 
hibited: And where there is no prohibitory ſtatute that can be tranſ- 
greſſed in the act of buying and felling, no illegality is committed, 
and conſequently there is no turpitude. Every man in the nation, 
who purchaſes Burgundy or Champagne, knowing it to be imported 
from Holland, buys a commodity prohibited to be entered, which 
has paid no duty; and conſequently forfeitable, ſince by the ſtatute 
of navigation, theſe wines are not enterable from Holland : Every 
perſon who in Scotland buys claret, knows that he buys French wine, 
which has not paid the duty of French wine; and purchaſes i it indeed 
as ſuch, ſince he would not give the for it, if it were Spaniſh, 
under the name whereof it is entered: What then muſt be ſaĩd? are 
theſe  yoid? are the buyers exeemed from pa the meſes? 
- bargains, dich bevice them and the fliber cov: adfidaedy 
fair and juſt, be null and of no effec, to the ſellers prejudice, with- 
out any law or ſtatute on that behalf? one ſhould, with 


to ſuggeſt, that he cannot convey 5 the property by 
which certainly a thief could not. It is 
the caſe in queſtion there was a ſeparate conſideration, which 


«« amounted to an explicite bargain ww defrauding the revenue, 712. 
1 the puxchaſer undertook the riſk and hazard of tranſpo 


rting the 
« goods free from ſeizure.” Had the purchaſers (that is, Thomſon 


and Scot) undertaken this riſk for the ſake of the ſeller, to aid him in 


y delivery on a fale ; 
hexefied, « That in 


if they propoſed to evade the 
1. * was their own, and they were to ac- 


, the bargain with the 
to receive the price, and 
deliver 
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deliver to them the brandy ; and that after it was in their poſſeſſion, 
he was to be no further concerned : For the meaning of undertaking 
the riſk rei venditæ, is no more than eee that he 
is no further obliged than to deliver the goods ; the conſequence 
whereof is, that the buyer naturally undergoes the hazard of goods 
which by delivery are his own. 

* The Lords found, That action on the bills in queſtion, for the 


price of run goods, though bought as ſuch, is competent.” 


Ne XII. December 1723. 


The Heirs of Ruſſel of Gartneſs, and More their — contra 
1 of Eaſter Moffat. | 


Diſcharge of a Thirlage. 
. purſuers inſiſt proceſs of abſtraction againſt 
Waddet of Eater Modi, and as their title produce 


from 


Anna 


Ducheſs of 


2 
2. 


n 


Gilbertfield, who, as appears by the 
_  __— i yo 3, 
i Moffat was a part, 


TY" 


2 


tion, 
on L II op be Dag immunity, by virtue of the 
| © defender's charter cum molendinis et multuris in the tenendas, and 


N* XLII. 7th January 1724. 
Hoc of Harcarſe contra Earl of Hons. 


In the Diviſion of Commonties, a Præcipuum due to the Piu. 


OG of Harcarſe a ſervitude of feal and divot, and com- 

A e in property to 
the Earl of Home, infiſted in a divifion upon the act 1695; which 
the Lords ſuſtained, though he had only a ſervitude, and not a joint | 
Property. 


and writer 
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* (And it being pled forthe proprietor, That in the den 


— 
ro. 


* The Lords found, The proprietor ought to have a fourth part 
* of the muir allocate to him, tanguam precifuum, as the value 
© of his property, and that the remainder ought to be divided 
« proportionally, conform to the act of Parliament 1695, a- 
d moog!t the neighbouring deritors, who hare poſſeſſed the 

or likewiſe a ſhare 


Awzs Mrrcazs., upon the 15th of March 1723, bond to 


ET FIST, which bond he 
ee »/ury, That this 


narrating, 
debts, ſome of which were not 


of ſeveral former 


TER TY ne In 

1 24h, He exacted a bill at the fame 
annualrent that was to fall due only at Whitſunday 
paid 1 ne 
likewiſe pai L. 20 Serlng of the principal fams : So 
r 


inftrumentary witneſs in, 

. 

It was objected by the defender, That by act 7. Parl. 16. James VI. 
„ and not by extra- 


_ uſu _— * 
_ inftrumentary = 
genius of our law has favoured the 
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that oppreſſive practice would be carried on with impunity: And it 
cannot be thought ever to have been the intention of our law, to al- 
low ſuch a latitude in fome reſpects as to the proof of this crime, and 
in other points not to allow a purſuer the benefit of ſuch proof as by 
our own practice, as well as the law of nations, is competent in the 
proof of any other delinquency ; fince every other crime may be 
proved by witneſſes, even the emiſſion of words. And although the 
proving the delict may have an influence as to the taking away a 
writ, (which our practice allows not directly to be taken away by 
witneſſes) that does not at all hinder the delict to be proved by wit- 
neſſes: And fo it is known, that in reductions upon the head of force, 
the violence may, and is ud 1 wp by witneſſes, even others 
than inftrumentary witneſſes : Juſt fo in the caſe of fraud, the previ- 
ous communings, and communing that paſſed at the time of granting 


the deed, may be proved by any witneſſes; more eſpecially where 


there are circumſtances that make it appear that fuch wit 
communers, and had any concern in the tranſaction: And indeed 
were it otherwiſe, ſuch things could not be proved at all. The Lords 
have had lately ſeveral actions for avoiding bills elicit by force and 
fraud, and indorfations of bills, where the indorſer's name hath been 
fraudulently filled up; in all fuch caſes they have not only allowed, 

and moſt juſtly, a proof of the direct fact of extorting the bill, elici- 
ting it by undue means, or unwarrantably filling up an indorſee's 
name; but they have allowed a proof by witnetles of circumffances 
from which ſuch things might be inferred, notwithſtanding the pre- 
| tence that writ could not be taken away by witneſſes. The Lords do 
not indeed allow payment of a bond by witneſſes, where the bond it- 
ſelf appears undiſcharged and uncancelled ; becauſe of the moſt preg- 
nant preſumption, That a debitor will not pay, without retiring his 
obligation, or getting a diſcharge : But as to the cauſe of granting of 
writings; as to the way and manner of extinction of writings when 
they cancelled and retired, and as to the manner of eliciting 
of writs, thoſe things are proved by witneſſes every day; for were it 
otherwiſe, there would be an utter impoſſibility of detecting any of 
theſe under-hand dealings, it being eaſy ſo to manage as to leave no 
evidence by writing. In the caſe of uſury, there is yet more occa- 
fion for full liberty of proof, than in any other; becaule it is more 
latent, and exacted generally in fuch a manner, that it is impoſſible 
even the inſtrumentary witneſſes can know any thing of it: Beſides, 
it is in every caſe eaſy to evade this method of proof by inſtrumen- 
tary witneſſes; for the uſurer has no more ado, but to take a bill or 
holograph bond. As to the act 7. Parl. 16. James VI. upon a nar- 
row view it will be found nothing for the defender, being far from 
confining the of ufury to inſtrumentary witneſſes : For explain- 
ing of which, let the act 251. Parl. 15. James VI. be conſidered, in- 
tituled, © It is not leifum to take mair annualrent or profit nor ten 
« for the hundred: By that act it is ſtatute, © That all uſurious 
© bonds, Cc. made in defraud of the ftatutes of uſury, ſhould be null 
« and of none avail; and the nullity receivable ſummarly, as well 
* by exception and reply, as by way of action; and to be tried by 
© the oath of party, and all other lawful probation conjoined therewith, 
W ä 
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4 the judge.” This clauſe of the act rendered it doubtful, if the oath 
of the party from whom the uſury was exacted was not a neceſſary 
part of the proof of aſury, ſo as that even where there was other law- 
ful evidence, there was a neceſſity to take the oath of party. The 


att 7. Parl. 16. was made, as the title bears, 233 


ö 
4 party receiver of the unlawful profit, 
« party giver of —— S 
the ſai profits.” is act de- 
W Ao be leiſum to take a proof by oath of the 
creditor, or inſtrumentary witneſſes, without the oath of the debitor; 
that is, it takes away the neceſſity of the debitor's oath, which the 
Come: of famed to dave damelhs; but does not tie down the proof 
to be by inftrumentary witneſſes, or oath of the creditor. It might 
with more colour of reaſon be that other proof could not be 
n n agp® og 
not either by the oath of party or inſtrumentary witneſſes, there the 

tion muſt NIA act, Parl. 15. by 
the oath of the debitor, and other lawful proof po wp Such rea- 
ſoning would be more congruous to the words of the 
ment, thou IT A 


* 


the act 7. e an alteratĩon of 
the law in that point, that the oath of the debitor tor is not to be re- 
ceived ; but on the other hand, it never was t 328 


law tock away all proof by . The 
words ſay no ſuch thing; if the law has taken away that of the oath 


of the debitor, it has left the other lawful entire, which by the 
former law was to be conjoined with the debitor's oath. And indeed 
it is worth obſerving, CCLRC does not tie 


any number of witneſles, 


it is obviated 
wy wy bo when or > whereby uk 1 
rr X tos, if a 
act, the ſame perſon convened in Scotland for ufury ſhould be affoil- 
ales, and in liked for the indioidect fone Hot, ends be com 
demned, though in both nations the trial were upon the ſame ſtatute; 
furely the Legiſlature never defi ſuch an abſurdity ; and there- 
fore, — — ths Hl, wi 


act of Parlia- 
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nocent ſecurities. In ſhort, ſuch a mean of probation cannot with 
any probability be ſucceſsful to diſcover frauds, and yet the allowing 
it, opens a door to frauds of the greateſt nature, which our law has 
conſtantly guarded againft ; and as the poilible advantages of it, in 
caſes of real uſury, bear no proportion to the probable and apparcut 
diſadvantages, that might reach the juſteſt debts by it, it is ſubmit- 
ted to the judges, whether it is fit by a deciſion in this matter, to 
expound the law fo, as to ſubject all the deeds in the nation to the 
oaths of falſe witneſſes, when, as the defender apprehends, no ſuch 
thing, but rather the contrary refults from the ſtatute upon which 
quettion ariſes. To conclude, it is of no import, what is alleged 
from the Britiſh act, 12th of Queen Anne, for that a& determines 
nothing as to the method of probation ; and if there is a greater lati- 
tude in the manner of proof in England than here, it will not fol- 
low, that we are tied down to their manner of proof; the purtuer 
might with the ſame reaſon plead, that this caſe as to the proof ought 
to be tried by a jury, becauſe ſuch is the cuſtom in : All the 
Britiſh ſtatute can be alleged for, as to this queſtion, is in fo far as 
concerns the definition of the crime, what facts are comprehended 
under the law, and what not; for as to the manner of proof in the 
ſeveral parts of the united kingdom, for eſtabliſhing the facts infer- 
ring the crime, that remains entire as formerly, to be proſecuted a- 
greeably to the forms and genius of the law in each country. 

w The Lords found the libel probable by other habile neger a 

« well as the inflrumentary witneſſes.“ 


N · XIV. 17th January 1724. 
AGNES MonnEAP contra Davin MomnkzAb. 


One paſſing by an apparent Heir three Years in Poſſeſſion, is liable to imple- 
ment the apparent Hig" s ratienal Deeds i tis Contvait of Marriage. 


HE Inveſtitures of the eſtate of Drumpark, ſtanding in favours 
| of heirs-male, John — apparent heir of hr eſtate, anno 
1697, in his contract of with Agnes Welſh, proceeding up- 
on the narrative, that he was not infeft, obliged himſelf to provide 
„the lands, in caſe of no male children of the marriage, in favours 
+ of the female children, and to grant all writs and fecurities requiſite 
* thereanent.” John died uninfeft, leaving a daughter, Agnes, only 
child of the marriage ; whereupon David 1 Muirhead, heir-male of the 
_ inveſtiture, paſſing by John, was ſerved heir to the laſt infeft, and 
expede a charter and infeftment ; againſt whom Agnes inſiſted in a 
declarator of her right by the aid contract of marriage, upon the 
24th act, Parl. 1695, her father, apparent heir, having been more 
than three years in 
u It was pled for the defender, That the act of Parliament 
only onerous debts and deeds ; to ſecure which only, was the act in- 
troduced : And as gratuitous alienations are not favourable, iz dubio 


they will never be underſtood to be comprehended. R 
_ | | 7 
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It was anſwered, That proviſions and conveyances in contracts of 
marriage, are both favourable and onerous ; fo far from gratuitous, 
that they tie up the huſband from making gratuitous deeds in their 
prejudice : And the words of the act being general, viz. debes and 
deeds, ſince it is even a queſtion, whether gratuitous debts and deeds 
ſhould not be comprehended, there can be no doubt about rational 
deeds in contracts of marriage. 

The Lords, in that ] though not infeft, was three 

« years in the flion of the eſtate, © - + mins 
* the contra? of marriage binding on the heir- 


N* Av. 24th January 1724- 
3 — Mrs MaxcanxETr Lrox, with the CxeDitoRs of Eafter- 


tf 


Children found Creditors by their Father's Cuntract of Marriage, Have 
ON eee eee 


„ betwixt the deceaſed William L 
, and his wife, anno 1 3 
and in failure there- 

ubje& of 
23 —— happen that there all Be only 
and no heir-male of the faid marriage; then, and in 


the faid William Lyon younger binds and _— 
to the 


his foreſaids, thankfully to conTENT, ray and DELIVE 
ir or ns tn be yorerance of the RA wont. Kalli. 
an heir-male, as faid is, the particular proviſions and por- 
tions in manner, and upon the conditions after viz. if 
a EL ran to her the ſum of 


S8 88 888 8 


ng out: And 
n in name 
power of diviſion of the 


marriage; but the father being married a ſecond time, 
and his affairs like to go into diforder, an adjudication was led a- 
gainſt him at the inftance of Mrs Margaret Lyon, who is now the on- 
, with concourſe of the friends at 
i paſs, for ſecurity of the ſum 
paid to her, the day of payment not being yet come: 
After which there aroſe a competition and ranking of the faid Wil- 
liam Lyon's creditors, wherem Mrs Margaret compeared, and com- 
peted upon her intereſt. 
Preference was pled for the creditors upon this medium, That this 
daughter of the is truly to be conſidered as an heir of pro- 
viſion, and as ſuch liable to her father's creditors in valorem, after diſ- 


cuſling the heir of line and other repreſentatives of the debitor. Nor 
9 can 
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can it have influence in the caſe, that the proviſion here is conceived 
in form of an obligation to pay a definite ſum: For the right of what- 
ever heir of proviſion is built upon an obligation either to diſpont or 

pay, or provide and ſecure ; the form and ſtyle of the writ does not al- 
ter its nature; and fince the obligations in ſuch caſes are ſtill con- 
ceived in favours of perſons naſcituri, who in no ſenſe can be credi- 
tors, they have always been interpreted to reſolve in a proviſion of 
ſucceſſion, which indeed the father cannot gratuitouſſy diſappoint, 
but yet muſt give place to his onerous creditors. To apply this to 
the caſe in hand ; it cannot make a great alteration, whether theſe 
become due after the father's death, or at a certain period 
of the childrens age ; which is in itſelf uncertain, and may eventual- 
ly fall out before or after the father's death: The proviſion in either 
caſe is in the nature of the thing the ſame, viz. a ſettlement for chil- 
dren who exiſt only in /þe at the time of the contract. To confirm 
this; no one doubts that the proviſion of lands to the heirs-male of a 
marriage by contract, is in the intention of parties as valid and fo- 
lemn a ſtipulation, as the proviſion of ſums of money to daughters or 


younger children; every body agrees nevertheleſs, that the onerous 
S made to 
the heir- male, and a burden u : Wherefore then ſhould not the 


caſe be the ſame in ro proviſion of particular fums to younger 
children, fince the intention of is the ſame in either caſe ? 


parties 

And the neceſſity of the thing gives the father a full right of admini- 
ſtration over the eſtate out which the proviſion is made to the eldeſt 
5 It is true that in 
1 12 ie Adel al _— 

ums provided ; and y is the eldeſt But 
they are creditors to one effect, viz. that the father is diſabled from 
doing any =_ pr it does not from thence 
are creditors in reſpecis, and have equal vi- 
leges with extraneous creditors for onerous cauſes ; fince in ah 
the right favours more of the nature of ſucceſſion, than of jus crediti, 
which neceſſarily ſuppoſes a right of adminiſtration in the fa- 
ther. me 6 16th June 1697, betwixt the children 
=s colin or Noe ef Rl os found, 
| benen in favours of the children of the deceaſed Mr 
having been to an un- 


compete wi 
——_ at the fer was tt 


vent the time of his deceaſe.” And afterwards, upon a reclaiming 
\ bill, and hearing in preſence, informations, and lift of all the deer 
ſions which could | 


proviſions 1 
the 


1731 


: 3 
according as the children ſhould exiſt more or 


theſe conditions ſhould come to be fulfilled, and 
iligence ſhould be uſed thereupon by the children, the children 
" © Cannot be heard to compete, and come in pars paſſu with the one- 
* rous creditors :”” Which was v ery confiſtent with another pronoun- | 
ced 24th January 1677, berwixt Graham and Rome. 
On 


EEE 
7 > 
5 


: 


iT 


thoſe who were intended to be heirs, and the obligements in favours 
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On the other hand, it was 
poſſible in a contract of marriage 


in favours of beirs of a marriage, there indeed the proviſions are al- 
ways affectable by the father's creditors, at whatever time the debts 
are contracted ; the word beirs importing of itſelf a repreſentation, 
jecting in valorem ; which, by the way, is the foundation of the de- 
cifion Graham contra Rome. But the contract of marriage 
is conceived in qui form, and the parties here have care- 
fully and anxiouſly diſtinguiſhed betwixt the proviſions in favours of 


of the daughters and younger children: For beſides the conveyance 
of the land eſtate, there is a ſeparate clauſe of proviſion of 5000 
merks in favours of the heir-male of the marriage, which deſerves to 
be conſidered ; there William Lyon younger, © obliges himſelf to 
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procreate by any perſon grant- 
| the validity thereof? what difference does it 
in law, that it is in favours of the granter's own children, fince 
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theſe children were not by the obligement to repreſent him, or to be 
heirs of proviſion? there can therefore remain no doubt, but this 
obligation in the contract of marriage was binding and valid from the 
beginning; and that the daughter who was born very ſoon thereafter, 
and before contracting any of the competing debts, was thereby from 
the time of her birth, a juſt and lawful creditor for the ſums payable 
to her by the contract, as much as if a bond of proviſion had at that 
time been granted to her zommatim, and duly delivered; and conſe- 
quently there does not appear any in law, whereupon theſe 
obligements can be reduced by ſubſequent creditors, or they prefer- 
red to her, — than according to the of their reſpec- 
tive diligences. It remains but to notice ſome deciſions, to ſhow this 
** not without precedent: Sir Alexander Hamilton of Hags, in 
firſt contract of marriage, bound himſelf to provide the ſum of 
r payable at their re- 
ages of ſixteen years: The Lords, 2 iſt February 1690, Fand 
dy the conception of the foreſaĩd contract of marriage, the daugh- 
© ters are not heirs of proviſion, nor is the proviſion thereby con- 
« ceived in their favours a imple deſtination of ſucceſſion; but fand 
« by the contract, the daughters are formally ſtated creditors to 
© their father; and therefore repelled the grounds of preference pro- 
_ for the poſterior creditors, and preferred the children ac- 
ys to their diligence, the ſame | been raiſed in the chil- 
-—_— — — in his lifetime, after the elap- 
< ſing of their reſpective terms of payment.” Another decifion is as 
follows: Sir Robert Preſton, in his contract of marriage with his {© 
cond wife, obliged himſelf to pay 20,000 merks to the heirs and bairns 
of the marriage, at their age of fifteen years, and to infeft them i 
lands for ſecurity, &c. Ina of theſe children with their 
father's onerous creditors, the Lords, 15th July 1697, Found that 
the children of Preſton, by their father and mother's contract of 
marriage, were only heirs de/ignative, and not heirs fubſtitute, but 
< real and formal creditors for the fums therein contained.” 
< The Lords found the creditors not preferable, but that the 


 N* XLEVE. 


REPRESENTATIVES of Lord Bowhill contra the CuEDrroxs of Gala. 
Addi again an Heir to execute @ Trop. 


affairs of the late Sir James Scot of Gala falling into diſorder, 
was thought convenient to take out a gift of his fingle and 
| er eh mae of ar Bonn , one of his creditors ; which 

be m the horning whereupon it did proceed, was 
burdened with a confiderable annuity for the maintenance of vir 
James and his family, and likewiſe with the donatar's own debt ; and 
as to the reſidue, backbond was granted in Exchequer in the "uſual 
way, for the behoof of the other creditors. After the Lord Bowhill's 


death, 
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bur himſelf, and far leſs now againſt his to compel 
them to continue their intromiſſion beyond their own intereſt. An- 


ſwered to the ſecond, Since there is no title, there is no preſumption 
that the donatar or his repreſentatives would continue their intromiſ- 
fion farther than in ſatĩs faction of their gift : The creditors then had 
no reaſon to truſt to this; and if they neglected to take out a ſecond 
— the purſuers have their own argument to retort againſt them, 
That they alone ought to ſuffer thereby. 
Wc 


No XLVII. . 26th February 1724. 
Janzs W1LL1SoN contra CALLENDAR of Dorater. 
Tailzies good againſt Heirs, without Regiſtration. 


ALLENDAR of Dorater tailzied his eſtate, with clauſes irritant and 
reſolutive, in favours of Ludovick Williſon, alias Callendar, the 
preſent Dorater, and the heirs-male of his body ; and failing of him, 
to ames Willifon his brother ; with ſeveral other ſubſtitutions. The 
id Ludovick Williſon, alias Callendar, of Dorater, having contracted 
debts to the tenor of his right, James Williſon the ſubſtitute 
4 a declarator of 1 : Againſt which this defence was 
inde, That the tailzic not deing rexitered in terms of the aft x685, 
the ſame could not be allowed, and was ineſſectual to prejudge either 
Dorater or his creditors. 

To make good this defence, it was pled, 
is an entire new I 
the whole ſubject of tailzies; and therefore 


the rules that govern 
derogates from all former 
gives allowance or 
to ſuch tailzies as are authoriſed by the Lords, and re- 
without that, tailzies can have no manner of 
effec, and fo can neither be good heirs or creditors, theſe be- 
ing the two claſſes with to which the act ſtatutes equally. 

It was anſwered, That the act 1685 is no new correctary law, abo- 
liſhing every former practice anent tailzies ; it is plainly a declaratory 
law, nor reſtricting the former power of making tailzies ; introducing 
of creditors, but leaving the 


practice in this matter: But fo it is, that the act 


authority 
corded ; 


inted, this new add not- 
; 2 the heir can never ob- 
tailzie is void becauſe not regiſtered : And truly, with- 
expreſs words, one ſhould never imagine, that in a que- 
himſelf, the regiſtration of the right by which 
can have any influence upon the nature of it; and the 
nuate rather the : + And being ſo inſert, his Ma- 
« je advice and confent aforeſaid, declares the ſame to be 
« real and effectual, not only againft the contraveners and their 
* heirs,” (which manner of expreſſion plainly infinuates, that fo far 
the 


That this act 1685 anent 
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the matter is taken for and fa from the nature of the 
thing; and then follows) © but alſo againſt their creditors, ipprĩ- 
« ſers, or other fingular ſucceſſors: Which laſt was the only wnend- 
ment of the ſtatute. It continues therefore a principle, and probably 
will to the end of the world, That any quality in his own right, 
« muſt neceſlarily aſſect the poſſeſſor. 

« The found the tailzie binding upon the inſtitute who had 

e accepted the ſame, though not regiſtred.” 


N* XLVIII. 1 5 f 26th February 1724. 


Competition Mr WaLTER STIRLING, &c. with the ANNUALRENTERS 
upon the Eſtate of Ballagan. 


Adjudication with a Charge excludes not a poſterior Infeftment of Annual. 


1 the ranking of the creditors of Ballagan, : 
| betwixt the annualrenters and adjudgers ; whereof the caſe was, 
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ſelf; every man has it in his power more or leſs to favour particular 
creditors; and a creditor has no legal objection that he is not the fa- 
vourite : Indeed if he can allege fraud; if he can ſay, that by the 
colluſion or deceit of the debitor, his co-creditor obtained the firſt 
diligence, this will be relevant; and this is all the ſafeguard any cre- 
ditor can have from the nature of the thing, againſt the partial fa- 
your his debitor may bear to a co-creditor. 

The Lords found, that in this caſe the creditors are preferable, 

according to the diligence done on their reſpective debts.” 


N* L. roth Fuly 1724. 


Janes Dover As, eldeſt lawful Son to the deceaſed John Douglas of 
Tillichillie, contra Joun DovcLas the ſecond Son. 


In a Contra# of Marriage, the Eftate being provided to the Heir of . 
Marriage; if im any Caſe the Father can paſs by the Mir, and give the 
Eftate to another Son of the Marriage? . 


Aus Dover As of Inchmarlo, in his ſon John Douglas his contract 
of marriage, ſettled the lands of Inchmarlo © him and wife 
junct fee and liferent, and to the heirs-male to be procreate 
marriage.” Of this marriage were two ſons, James and 


{pones the eſtate to any of the ſons he thinks beſt deſer- 
ving. The reaſon is, that contracts of marriage, though onerous as 
ro the wife's intereſt, are noway onerous as to the children: So 
that though her intereſt will exclude gratuitous alienations in defraud 
of her children, it will never weigh in favours of one fon more than 
another ; the legal prefumption being, That they are all equally in 
her favours. But whatever may be in the point, the deci- 
fion muſt go for the defender, upon this medium, That if it ſhould be 
allowed the father cannot do merely gratuitous and arbitrary deeds, 
which might be interpreted in defraud of the marria 
no body denies a power of doing rational deeds ; whence he has a 
power of providing a ſecond wife and children, and muſt have a dif- 
cretionary power of ſettling the eſtate upon a ſecond fon, — 
e 
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eldeſt is undeſerving: And in this caſe, there is ſufficient evidence 
that the purſuer is a weak, fooliſh, extravagant perſon. 
The Lords found, That in this circumſtantiate caſe, the father 
might diſpoſe of the eſtate to either of the ſons of the ſame 
marriage; and therefore aſloilzied from the reduction.“ 


Ne LI. 22d July 1724. 
Wiltiam DouGLas contra RoBErT DovcLas and Epward Daxun- 
MoNnD, Portioners of Invereſk. 


The Effet of an Obligement in a Contra of Marriage, conceived — 
of Children naſcituri, and preflable within a limited Time. 


Vos Dovcras, by marriage with Helen Geurly 
* to infeft himſelf in certain lands and 


| was agreeable to the intention of the 
y could alienate for onerous cauſes. It was pled 


fions, than that a fee in favours of children to be procreate 

riage does reſolve only in a ſubſtitution : So it was found in the caſe 
of Muir of Annifton ; where a bond being diſponed to a huſband and 
wife in liferent, and to the children in fee, the father was found to 


. 


be fiar, and the children only ſubſtitutes. And in the caſe of Thom- 
ſons contra i | 
were made over 

Tr —_ 4 4 of the diſpoſiti I 

- ROI huſband, yet he was really ftar.” To 
which may be authority of Sir James Stewart, in his an- 
fwers to Dirleton” it. F is is plai 
that the fee 

muſt be in the 

are born. N argument 

it will be eaſy appear, that ſuch was the deſign of the par- 
ties that the In the fr/f place, The obligation 
is in favours of heirs, which neceſſarily imports a fucceſſion ; and 
though in ſome ſpecial caſes they are to be underſtood defignative, 


here the ſubſtitution to thoſe heirs of the marriage demonſtrates, that 
nothing but a ſucce/ſion was intended in favours of the iſſue of the 
marriage. To clear which, let the caſe be put, that the iſſue of the 
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ment is now purified in the perſon of this purſuer, which ties down 
abſolutely the father; and ſeeing it is fenced and ſecured by the in- 
hibition, ties down alſo the purchaſer. 

The Lords found, by the clauſe in the contract of marriage, the 
father being obliged after his own right was completed, to in- 
« feft the heirs of the marriage in fee, as ſoon as they exiſt, 
that he could not grant any voluntary right in prejudice of 
« theſe proviſions; and therefore, that the inhibition is effeual 
_ < againſt the diſpoſition in queſtion.” 


N* III. 8th December 1724- 

Competition Jants WIILIsox, with the Caxbrroxs of Dorater. 
A Tailzie not recorded, has no Effet ata Creditors. 

N the ranking | 
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12th January 1725. 


WILLIAM Macxav, and ELsrErn his Wife, contra TnomaAs Rontnt- 


Ne LII. 
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executors ; and when the act mentions bonds ſecluding 
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EXEcutors as 


an Exception, it is not with an intention to continue them fimply 


in their nature heritable, but only to make them 
cording to the deſfination of the creditor. Hence it is that a bond ſe- 
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paſs to the heir, ac- 
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No LIV. 1 147 January 1725. 
Sir James Hair of Dunglaſs contra Jonx Crxaw. 
| R 0 . 
the declarator of recognition of ward · lands, at the inſtance of 
Sir James Hall of Dunglaſs contra John Craw, the diſpute came to 


this, If a wife's alienating her ward-lands to her huſband, his heirs 


whatever; and de ſacts the defender, who ſerved 


the huſband in theſe ward-lands, is of another mar- 
law ; whatever influence it has 
ity ; and if there is ſolid r 


Ne LV. BW 2D 1725. 
IAuks LESLY contra Sir JAMES NICHOLSON. 
Bills fund moveable quoad Fiſcum et Relictam. 


IAuzs LesLy having right to a bill accepted by Sir James Nichol- 

ſon's lady before the marriage, Sir James obtained ſuſpenſion 
thereof, upon the following ground, That bills due to a wife, and 
r - aan the mar- 


80 
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id not belong to the huſband jure mariti, and for that reaſon, 
ought not to affect him; and in order to prove, that 
fall under the jus nariti or relictæ, he infiſted upon 


Ir 
harger, the act 1601 did ſtatute 


all contracts and obligations for ſums of money, con- 
profit, ſhould be he- 
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* 
accounted for, or ſtocked out upon bond. From all which inftances 
it plainly appears, that even before the 1661, there was a diffe- 
rence betwixt ſums bearing annualrent ex lege, and where it was due 
ex pats ; and therefore that relicts and huſbands had an intereſt in 
ſuch ſums as bore annualrent only by ftatute, though they, as well 
as the executors, were excluded from ſums due by contracts and ob- 
ligations, containing clauſes for payment of annualrent and profit. 
Replied 
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Ne LVL _ gth February 1725. 1 


Saran CARLYLE, Relict of William Lyon younger of Eaſter Ogle, 
contra his CREDITORS. | 


Adjudication with a Charge againſt the Superior excludes not the Terce. 


LLiaM Lyon died inveſted in fee of an eftate about L. goo 
| Scots of yearly rent ; of his creditors only one had an infeft- 

ment of annualrent, anfwering to the principal of L. 1000 Scots: 
There were adjudications deduced againſt him, before the marriage 
with Sarah Carlyle, to the extent of L. 11,900 Scots, whereof ſome 
were with charges againſt the ſuperior during the marriage; the 
judi mn. year and 


day of the former. 

Upon theſe rights it was for the creditors alleged, That the widow 
could pretend no right to a terce, becauſe the huſband was at the 
time of the marriage oberatzs; and as he could by no voluntar con- 
. „„ ere 
1 
tocher. 

a wife is not e 


for the creditors, That fach of the adjud 
had charged the fuperior before the huſband's death, muſt be r- 
4 becauſe an adjudication with a charge is equivalent 
to an infeftment. 
Anfwered, That a charge by the act 1661 is made equivalent to 
infeftment, in the competition only of adjudgers one with another ; 
but not with other rights : That though in that ſpecial caſe a charge 
is made equivalent to infeftment, for reaſons ſpecified in the faid act, 
in other caſes it is not: For that act has not faid, that a charge againſt 
the ſuperior conſtitutes a real right ; far from it, an adjudication re- 
maining ſtill a perſonal right till infeftment. Hence it would be an 
erroneous conſequence, if one ſhould thus argue: A charge of horn- 
ing againſt the ſuperior is equivalent to an infeftment, therefore an 
appriſing with a charge cannot be carried but by a ſpecial ſervice. 
The anſwer would be plain, That though tlie law, in competition of 
appriſings among themſelves, has given this effect to a charge againſt 
the ſuperior, it has not confounded the nature of our rights ; and an 
appriſing with a charge remains ftill perſonal, and is carried by a ge- 
neral ſervice. 


The 
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* The Lords found, That the widow has right to her terce, or 
* third of the lands wherein her huſband died infeft, and pre- 
« ferred her for the faid terce to the hail other creditors 
* adjudgers.” | 


No LVII. February 1725. 


Mr Joux KenNepy of Kilhenzie, Advocate, contra Captain Hoc 
ARBUTHNOT of London. 


Sinn heir to Kennedy of 
ſan, upon three bills accepted by Balterſan, at London, for 
lue, pa to Thomas and whi 


8 
; 
: 
1 7 
: 


| 


44; 
2 


ontgomery ; 21ſt June 1665, 


the ſame reaſon it muſt if one becomes 

the : 

the bankrupt 

void, all 

annulled b. 

then bills prove 

follow, if I owe 

a bill upon me for L. 50 as part of the bond, which I accept payable 
to a third party, if this merchant ſhall afterwards my whole 
bond, the will recover the whole from me; becauſe I cannot 
make it appear otherwiſe than from the bill itlelf, that it was ac- 
cepted prior to the aſſignation. In like manner, an inhibition againſt 


any man will cut off all bills accepted by him, though never ſo long 

before the inhibition : And if one becomes bankrupt, all bills granted 

by him in ſatisfaction of any of his ———— of whatever date, = 
> 
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fall to be cut off by the ſtatute 1696. Now if all, or any of theſe 
conſequences did obtain, bills in a great meaſure would be rendered 
ineffeQtual, a loſs irreparable in the matter of trade. But our prac- 
tice runs directly contrary in every particular; it is an eſtabliſhed 
rule, that no exceptions are againſt an onerous indorſee, not 

pa made to the indorſer, and far leſs any objection from 
the date. And accordingly, by the common cuſtom of merchants, 
both here and elſewhere, bills are probative of their date, as well as 
of any other thing contained in them: See Forbes upon bills, p. alt. 
to the defenders arguments: To the i, anſwered, bills and ho- 
lograph writs are in few things upon the ſame footing ; holograph 
. writs taken as ſecurities for debts, to lie over for ſome time, are the 
more ſuſpected, that it is eaſy for a creditor to get his ſecurity made 
firm by adhibiting two witneſſes : but bills that are never deſigned to 
lie over, are leſs ſuſpected when duly negociated, and fo are more 
countenanced than holograph writs. To the ſecond, It is allowed the 
want of formality in bills, may poſſibly give opportunity to ſundry 
kinds of frauds; but any view of that nature, has never been judged 
by politer nations, as ſufficient to balance the eaſe and benefit they 
produce in the ſu jet of commerce. To the third, anſwered, There 
3s no Foundation for a diĩſtinction in this caſe ; the privileges of fo- 

ing in conſequence of the late ſtatute, extended to in- 


February 1725. 
Dutcheſs of Bucer Euch contra Patrick Dou. 

Tadefimte Payment. 

appointed chamberlain of the eſtate of Dal- 


ſecurity for his 
4, the Dutcheſs having 


eftate of Dalkeith and Invereſk, taking receipts from her Grace's re- 
ceiver, indefinitely ; and at clearing accounts in the year 1717, theſe in- 
definite receipts were aſcribed 1 y to the intromifſions 
with the two eſtates, and Mr Innes thereupon diſcharged. Mr Innes 
continuing his intromiſſions with both eftates, made his payments, 
and took indefinite receipts as formerly ; and in the year 1723, there 
is a ſecond account fitted, but in a quite different manner from the 
other; for in this, all the indefinite payments are aſcribed to the fac- 
tor's intromiſſions with the eſtate of Dalkeith, and none of them to 
that of Invereſk; in conſequence whereof, there is a balance ſtated 
due by the factor Mr Innes, for his intromiſſions with the feu-duties 
of Invereſk and Muſſelburgh, for the year 1718, and downwards, of 
the ſum of L. 984 Sterling. The deceaſed John Doul, the factor's 
| cautioner, 
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cautioner, having been charged for this ſum, he ſuſpended, and his 
reaſon was, that the indefinite receipts of payment ought to have been 
applied, in ftating the ſecond account 1723, proportionally to the 
factor's intromiſſions with the two ſeparate eſtates, as in the firſt ac- 
count; and that the factor (eſpecially being bankrupt) could not by 
any other method of ftating, cautioner; and therefore 
the cautioner could not be liable for the whole balance, but only for 
a proportion effeiring to the factor's intromiſſion with the eftate of 
Invereſk, ſince the 1717. 

Her Grace endeavoured to ſupport her plea from this maxim, © In 
« the application of indefinite payments, electio off debitoris.”” And 
here both debitor and creditor had concurred in the 
which puts the caſe beyond diſpute: It is certain, that by the fitted 
account 1723, pa being offered and accepted, of the bygone 
reſts of the eſtate of Dalkeith, and the factor diſcharged accordingly, 
his to account for theſe reſts became fanditus 


deavouring to apply his indefinite receipts 
inſtead of Dalkeith, the Lords would find in terms 
13th February 1680, Macreith contra Campbell, 
cannot apply an indefinite payment to an 
« in defraud of his creditor, to whom. he is alſo 
_ © cautioners;” much more when he has actually he 
„„ „ ea Es. ITC | 
tion be ſuſtained. But, ade, Granting there had been no ion, 
no fitted account, it muſt have come to the fame thi 


and therefore it is, thee the corn of me 
_ gation, but that with ACCEPTANCE is folutum ; whence it 
muſt follow of neceſſity, that where the parties differ about the ap- 
plication, there muſt be fome rule to determine who has the choice ; 
| which may be readily drawn from the principle of equity, juſt now 
mentioned, which teaches, © That that ought to be followed, which 
* is moſt xqQuar. for both debitor and creditor, and leaſt for the hurt 
« of either: And hence this rule of practice, That he of the two 
„ thould have the choice, in whoſe caſe agitur de damno cvitando ;** 
agreeably to the maxim, Prior debet eſſe i 
29 evitando, quam cjus qui certat de lucro 
way it appears evident, that the cautioner's intereſt cannot come in 
to the account, who has no vote ** 
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the debitor's payments. It is noways inconſiſtent with this doctrine, 
what is commonly held, that electis eff debitorts ; for this was never 
deſigned to be an univerſal rule, though it holds in abundance of 
caſes, as in all theſe, where there is a durior fors ; for example, where 
a debt is due under a penalty; and it is this very law of equity, which 
Bun in order to the credit 


plied to the debt without a cautioner, rather than that with a cau- 
tioner ; it being preciſely the fame to the debitor, which of the debts 
be applied to, rn 


preſumption is, which was certainly the fact, that 
payments were partly out of the rents of Dalkeith, and partly out of 
the rents of Invereſk. It will be obvious, that this view of the caſe, 


pute proportionally, i in the diſtin obligat: y 
account for theſe rents. This caſe then falls to be the fame, as if the 


preſs clauſe, in part payment the rents of Dal- 
keith and Invereſk ; and the law here makes . 
ſtinctly, as where it is expreſſed. Taking the matter upon 


ing, it was contended for the defender, that even 


tor not to have been bankrupt, there was no liberty left to make up 

the accounts, as was done in the 1723: IE PIN Ja. 

ments made by the factor, — out of the two eſtates, the 
rents 
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rages conveyances to apparent heirs, or that the paſſive title præceptio 
hereditatis is introduced in odium of apparent heirs; on the contrary, 
tranſactions of that kind are highly ding there is no 
intention to defraud creditors, (and therefore, law has burdened 
them with the then exiſting 


The Viſcount of Gaxnocr, contre the Maſter of Gannock, and the 
other HxIns of EN TAM. of Sir John Crawford of Kilbiray. 


The A 1685 azent Tailzics, regulates all pofterior Conveyances, whether 
the Tailzics were made before or after the Af. 
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It was pled, in the ſecond place, for the Maſter of Garnock, If it 
mall be found, that this tailzie is comprehended under the act 165, 
he can ſtill ſubſume and fay, that the irritancies are engroſted in the 
conveyances, to the of that act; indeed not 
verbatim, but by a general reference ſufficient to put creditors in mala 
fide to contract, without looking into the original infeftments where 
the irritancies are at full length ; which to all intents and purpoſes is 
anſwering the deſign of the thing. 

The creditors anſwered, That it-will not be found a ſufficient ful- 
filling the law, unleſs the irritant clauſes are REPEATED in all the ſub- 
ſequent conveyances; for ſuch are the words of the act: So that a 
which may be eaſily overlooked by creditors, can 
neither anſwer the words or intention of the ſtatute. 

«© The Lords found, That the act 1685 regulates the rx ansmIs5ION 

« of tailzies made before the ſaid act, as well as theſe made 
© ſince; and found, that the general reference in the ſeiſin is 
* Not ſufficient to interpel creditors according to the act 

| «© 1685.” 


N- LXI. . 17th Novenber 1725. 


Competition the CxeDpitors Assi EES of Mr David Warſon, with 
David Muna of Linhouſe. 


| a bis wiele 
Ju Creditors, not reducible 


y ights and diligences: And 
cularly | he affigns in favours of his creditors, the fum of 3000 
oe ts bn hs Mr William Violand, profeſſor of humanity in 
drew's; and this aſſignation was duly intimate to Mr Vi 
of the creditors, as procurator for the reſt, upon the 6th 
month. Mr Muirhead, one of the creditors, 
better for himſelf than was done by the aſfi 


gnees, 
denude Mr Watſon of the — aſſigned, 
affected by diligence at the inflance of his creditors. 
It was anſwered for the arreſter, That the aſſignation was null in 


terms of the act 1696, being a voluntary right granted by a notour 
bankrupt ; in which circumſtances, he could do no deed to invert, 


alter or prevent the legal rule of preference his creditors, 
which is determined to be according to their diligence : It would, 


— giving a power no way agreeable to che ſtate of bank · 
Gg ruptey, 
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ruptcy, to indulge one in that condition by any voluntar deed of his, 


to d 


dili . 
nel poſition, but having 
1gence, no voluntar right made 
eprive them of their right to 
gence when uſed; and all the 


tetor ; his 
nor of 


the ſtatute, if fraudulent. As to the fr, His diſpoſition for an one- 


to their prej b 
gnees apprehend that their compe- 


; a man, owing 20,000 merks, has his ſtock re- 
duced, by ſhipwreck, fire, or other misfortune, to 10,000; the de- 


bitor, 
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bitor, willing to do all juſtice to his creditors, divides his 


equally amongſt them : (he this be called a fraudulent deed, when 
he, without any trouble or charge, gives them all the ſatisfaction 
they could poſſibly obtain after a courſe of expenſive diligence ? And 
as this is the preſent caſe, it cannot in any view be fraudulent ; on 
the contrary, it is the moſt honeſt and fair thing a bankrupt can do, 


— nor to the oPone creditor in fa- 


ground of 
off: The diſpoſition is expreſsly qualified to each 
* rights and diligences 3” an r an infeftment, 
and another a 

poſition would draw their * 41 fimple p 
creditors their only 1 York So 
intention of ſuch a di "is, to denude che debitor of | 


by one fingle deed, and to ſtate his right i 
* circuit of legal 
and forthcomings ; 


of the right. The affignees need not go about to eftablich this by au- 
thorities or decifions ; it is a principle in our law, and fo laid down 
by Lord Stair in his Inſtitutions, L. 1. f. ay © 4 

* The Lords found, That a dif 
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N- LXII. 234 November 1725. 
Sir Wi.Liam Namn of Dunſinnan contra 2 LAURENCE 
DrxuMMOND. 


Oath of the common Debitor good againſt Arrefters. 


IR William Nairn, as creditor to Mr Thomas Crichton of Tulli- 
fergus, then a uſed arreſtment in the hands of Captain 
1383 purſued a ing; wherein he of- 
Tbs newer the Suſe Hripeo, and recovered two bonds, of date 1oth 
January and 8th April 1709, granted by the ſaid Laurence Drum- 
mond to Mr Crichton, for 500 merks each. The defence 
was, That theſe bonds were granted /þe numerande pecuniæ, and that 
money was actually advanced; which was offered to be in- 
Crichton the common debitor's oath.” 


aer cog in equity toe mate wor by 


ion from one creditor to another. If a 
ought not to ſuffer by the aſſignation; 
1 IL NN 

is the ſame; according to the maxim, “ Alteri per alterum iniqua 

« conditio inferri non debet: And therefore, were the diſpute be- 
reins Cages Dromamend and Br Cicheos ; as there is no queſtion 
of non-numerate money would be competent by 
makes it competent againſt this arreſter. It is true, 
. in order 


je arreſted; 
but took his hazard, when he lent his money, as well of his debitor's 
as his ſufficiency : And this is the reaſon too, why the ce- 
dent's oath is good againſt gratuitous aſſignees, though they have a 
diſtin intereſt in the ſubject, certainly more than an arrefter. But 
if it be held that the common debitor's oath is good againſt 
the arretter, not only as an oath of party, but in another view, as a 
, and truly as ſtrong a proof as can be in the nature of the 
22 c 
wi 


ceptions I 
pon the faith of the ſubj 
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forthcoming? And if he do acknowledge that Captain 
Drummond is not truly his debitor, is not this eſſectually ſwearing 
againſt himſelf? Is not then the common debitor's oath an evidence 
much to be depended upon, an abſolutely good proof in the nature 
of the thing, and conſequently good againſt all mortals? Captain 
is ſenſible that this reaſoning tends to make the cedent's 
Ser 


reſter, 
favourable 


to rely K 1 Hence it is that all 
exceptions are competent againſt him, which are any way founded 
in the avvary of 19 FUN, %'!' g ths entiene.: And 

WETE 
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were favour the rule, there would be as good reaſon to deny com- 
penſation, and other real exceptions againſt the onerous aſſignee, as 

to deny the cedent's oath. To apply ; fince the oath of the cedent, 
being merely perſonal, is denied againſt the voluntar affignee, not from 
favour, but the nature of the thing; the fame mutt hold equally with 
reſpect to an arreſter, who is a legal aſſignee. Duplied to the ſecond, 
Whatever be faid were the common debitor entire; as he is 
bankrupt, his oath can militate no more againſt the arreſter, than the 
oath of any indifferent witneſs ; for being ſecured againſt the arre- 
ter's recourſe by his inſolvency and a decreet of cefſo bo1orum, it muſt 
be entirely indifferent to him, whether the arreſter or the debitor 
in the forthcoming prevail: And fo it becomes a ſuppoſable caſe, that 
he may collude 3 the debitor in the forthcoming, for 
ſome ſhare of the gain, to diſappoint the effect of the arreſter's 
diligence. 

It was likewiſe noticed for the arreſter, That here Mr Drummond 
ſuffered the bonds to continue in the common debitor's hands ever 
fince the 1709, which he would not have done, if not truly debitor. 
To which it was anfwered, The preſumption lies evidently on the 
other fide, ſince Mr Crichton never once demanded payment during 
all that ſpace, of either principal or intereſt, that there was truly 
nothing due: It is a much more ſuppo ſable caſe, that Mr Drummond 
having a thorough confidence of his friend's bonefty, might neglect 
to retire theſe bonds, than that Mr Crichton, had he been truly cre- 
ditor, would neglected to demand payment: Neglecting to retir. the 
bonds, was negleAing only to prevent an inconvenience, which there | 
was no great proſpect would ever happen: Neglecting to call for an- 
nualrents, is neglecting to do an action, by the not doing of which, 
the creditor is actually ſuffering every minute. Replied, The ſmall 
importance of the one neglect, and great importance of the other, 
makes the oppoſite preſumption till prevail: By neglecting to call 
for annualrents, the creditor loſes only the 3 of theſe an- 
nualrents; by „ one runs the hazard of 
8 
be Lords found, That an exception of not numerate 

„ may be proven by the common debitor's oath, after arreſt- 
ment: But in regard that in this cafe Mr Drummond allowed 
the bonds to lie in the common debitor's hands for fo long a 
« ſpace „ and that the common debitor is bankrupt ; x Vas A 
* res 
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26th November 1725. 


Competition Sir WILIAM Cocxzunn, with the CxEDrrons of 
Thomas Calderwood. 


Executions of general and ſpecial Charges not nectſſary to — IE 
twenty Years. 


N the ition betwixt theſe parties, about a ſubject in Mor- 
tonhall's hands; Sir William's intereſt was an adjudication led by 
Dr Hay, againſt a principal debitor; 3 
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thereafter ſatisfied and paid by Sir William's 
er, the adjudication was ed anno 1720, out of the bereditas ja- 
cens of the Doctor, by a a proceſs at Sir William's inftance againft his 
repreſentatives. It was objected by his competitors, That the adju- 
dication is null, 1mo, Becauſe it proceeds upon a decreet of conſlitu- 
tion, wherein the paſſive title is a general charge to enter heir, and 
yet the executions of the charge not produced. ade, It pro- 
ceeds againſt an apparent heir, as ſpecially charged to enter heir to 
his , and yet no ſpecial charge or execution produced. 

It was anſwered for Sir William, That general and ſpecial charges 
are of the nature of warrants, which are uſually left with the clerks 


as caution- 


common ſtep of diligence, which every creditor has it in his power to 
do without any trouble ; and which no creditor is preſtimed therefore 


to neglect. 
In reply to the firf, The following argument was made uſe of, 
to 'how, that general and ſpecial charges are not warrants, but 
The diſtinction betwixt and warrants, mutt either 
be with relation to the judge, who the ſentence, or the 
clerk who makes out the decreet. With relation to the judge, all theſe 
that are commonly reckoned bonds, bills, Cc. are the war- 
rants of his ſentence ; ſo that it can only be with relation to ihe 
clerk, that the diſtinction is made; and theſe are called warrants, 
which the clerk ought to keep as vouchers of his extracts ; and all 
that can be neceſſary for that end, in the fammons, to bew the nature 
of the procels ; the depoſitions of witneſſes, for the proof ; and the 
minutes, 2 more, muſt be full autho- 
rity for clerks to extract any decreet. In this view, general and ſpe- 
cial charges can no more be reekoned warrants, than hornings, arreſt- 
ments, inhibitions, or any other extrajudicial n 
r them warrants to 
| of all of 
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Replied tothe ſecond, It is enough for the creditors to fay, that Sir 
William Cockburn's wants two mid-couples ; and that either 
theſe mid - couples never were, or at leaſt are liable to objections, ſuf. 
ficient to annul the whole progreſs. This objection is undoubtedly 
good againſt every mortal, who pretends any mtereſt in the progreſs, 
ſingular ſucceſſor as well as author. It is indeed poſſible, that the ge- 
neral and ſpecial charges might have been ny executed and fallen 
aſide by accident; but ſince it is alſo never were, or 
were not legally done, vid is che five wine the war, the credi- 
Mr „eee 
om: and their competitor ought not to have a pollibulity of being 

beter by the lo of his own writs. ER 
Duplied, The accidental ling aſide of Sir William's ought 
in reaſon to give no more benefit to Sir William's — than 
to himſelf. What then muſt — af pr this, the judges will 
eight 


brought to this ſhape, IX. AK 
whole fide lies the ſtrongeſt preſumption, if it be certain that not once 
r are any of theſe common and uſual ſteps of dili- 
, or executed with any fubſtantial informa- 
time, — is colon on. 
ies when oe he — — 
ty years, theſe executions might have fallen afide. 
© The Lords found, That the want of the executions of the gene- 
„ ral and fpecial charge, U 
ground of reduction. 


Ne LXIV. 24th December 1725. 
Jacos Gomes SERRA contra ROBERT late Earl of Carnwath. 
Contrafts of attainted Perſons. 


Acon Gomes SERRA having ſued Robert late Earl of Carnwath, 

upon his bond or obligation, for the pay ment of L. 8000 Sterling, 
laid out by him at the Earl's defire and for his behoof. The defend- 
er moved an objection, © That by reaſon of his attainder, he was 
under an incapacity to contract, or to bind himſelf in payment of 
any fums, and therefore the obligation granted by him to the pur- 
« foer, was in hw void, and could neither aflord action, nor be reces 
ved as evidence in any court.“ 
r 8 


n prejudice _ 
2 acquire by contract, or any other way, 
acquiſitions will go to the Crown: And therefore as no 
— ES the Earl, could object his attainder, to fave 

them 
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them from performance, far leſs is the objection competent 
attainted perſon himſelf. But ada, 


to contract, by a 


incapacity, in 
a fraud and crime * 
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AIKENHEAD of Jaw contra RussEL of | 
4. Heir entered cum beneficio inventarii, is obliged to communicate 


Eafes. 
6 having ſerved himſelf heir 


diſponed, did not extend to 83 inventory, and 

quently could not exhauſt it. The defender replied, That this was 

Jus tertii to the purſuer, an heir cum beneficio inventaris not being 
I i 


obliged 
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obliged to communicate eaſes ; and that it was ſufficient to ſay, that 
Cowburgh's adjudications were exclufive of the purſuer's claim. 

The queſtion arifing, If an heir cum beneficio inventarii is obliged 
to communicate eaſes? it was pled for the purſuer, That before the 
act of Parliament 1696, diligences upon a flor's eſtate, ac- 
II heir, were redeemable by the creditors for 
the ſums truly paid : But whatever reaſon there is with reſpect to ap- 
parent heirs, will equally obtain, that neither ſhould heirs cum benefi- 
cio inventaris be allowed to clothe themſelves with titles af- 
fecting their eſtate, to the excluſion of other creditors ; and there- 
fore it muſt be preſumed, that as to this point the law has left heirs 
entering cum beneficio inventarii, upon the fame footing they were 
before their entry. And truly were this otherwiſe, the act of Par- 
liament, inſtead of being a new ſecurity to creditors, would afford 
an eafier method for the heir to diſappoint them than ever he had 
before: For heirs ſerved cum o inventari, being beſt able to diſ- 
cover the condition of the debts, and the objections agaĩnſt them, 
would have the faireft opportunities to maintain vexatious fuits 
againſt the creditors, and by purchaſing in ſome preferable rights, to 
_ exclude all the reſt. 24s, Heirs cum beneficio are in effect but truſtees. 
What tranſactions they make, muſt accreſce to the creditors, and 
_ difincumber the eftate. This is clear from the words of the ſtatute, 


ab incommada, to weaken the 
ſtatute, which ought to be interpret 


capable of taking 
the 
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a familiar example of the manner in which the ſervice was to be 
perfected. As the s reaſoning is not warranted from the 
words of the ſtatute, neither is it from the aualogy of the law. An 
heir and executor are perfectly diſtin ; an heir is by /ucceſſion, not 
by office; an executor, by his very name, denotes an office, and the 
ſame as adminiffrator. Should it then be granted, that an executor 


N* LXVI. 


Janet, Jzan and WiLKELMA NISBETS contra NisBET of DixLETON, 
their Brother. 


The Wife accepting a voluntary inflead of ber legal Proviſion, the Move- 
ables recerve a bipartite Diuiſian betwixt the Legitim and Dead Part, 
equally as ſhe were removed by Death. 


nz deceaſed William Niſbet of Dirleton, in his contract of 
marriage with Mrs Jean Bennet, his ſecond lady, provided her 


© Is = ans nga of rented ee 
in full fati ion of terce of lands, third of moveables 
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After the death of their father, Janet, Jean and Wilhe'ma Niſbets 
brought an action againſt the preſent Dirleton, as executo nominate, 
to account to them for the half of the defunct's free nioveables, as 
their legitim. Amongſt other defences, it was pled, That the legitim 
could in no event be more than the third of the free gear, ſeeing the 
defunct has left a reli& as well as children. 
In fortification of the libel it was contended, Though 

a reli and children exiſting after the father's deceaſe, if either the 
reli or children have accepted of a proviſion in ſatisfaction of their 
legal claim, the diviſion of the free moveables falls to be biparrite, 
equally as where children only, or a wife only is left. The reaion 
is, that the wife, children and executors of the huſband, having each 
a right pro indiviſo in the defunct's moveables ; as this neceſſarily falls 

to make a tripartite diviſion when they all concur, the fame reaſon 
points out a bipartite divifion when but two concur : And it has no in- 
fluence, that the not concurring happens through the death of the 
third party, or any other reaſon ; becauſe from the nature of the 
thing, each has a right to the whole ſubject, unleſs he is reſtricted 
by the actual concurrence of the two other parties. To enforce this, 
let it be conſidered, were it even poſſible, that the huſband could 


whereby | 
ſhare with his) but a right of diviſion, which would need a convey- 


+ 
hi 


but to increaſe the capital of the teftament to be the 
a bipartite diviſion betwixt the legitim and the dead s part. 
2do, Suppofing the wife's renunciation had been in form of a 


; 
2 


27 


above ex 


; 


ined. Nor can there be any difference, whe- 


HH 


4 


renunciation is made, was out of the executry, or any other ſub- 
the caſe here is the fame, as where a land eftate is given 
children, which they accept in ſatisfaction of their inte- 


yr) 
8 


ounger 
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had got 


HEL 


xr 


there both be 


is inevitable, that her renunciation can have no 


executry, and at his death ſubject to the common rules 
proviſion accepted in fatisfaftion, and upon account of which 


cables; whoſe renunciation would have the individual 
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ſuppoſed either a right of divg/fion, which 
or only of credit; ſtill the renunciation of 
more in the huſband's favours, than the li 


12 


of the 


5 


f 
4 


TH: 
3754 > 


Z8 


nunciation in ſuch a caſe, 
the huſband, it cannot be 
in ſatisfaction agreed to by the wi 
and declare that ſhe ſhall come 1 

do, if there was a us 
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charge reſtore her, if there was any abſolute extindtion of her right. It 
cannot have influence, that the renunciation was in the contract be- 
fore the marriage, and before the wife had any intereſt in the com- 
munion of moveables ; whence it might be argued, that by her con- 
tract ſhe had debarred herſelf from ever having any intereſt : For as 
it was not the deſign to increaſe the common fund for the childrens 
 behoof, fo the perſonal paction in favours only of the huſband was no 
abſolute excluſion of her legal intereſt, more than if the contract had 
been after the marriage, and after her jus queſitum in the moveables. 
It is faid, © That the childrens renunciation does increaſe the com- 
4 mon fund of moveables in favours of the wife, and that there is 
* the ſame reaſon the wife's renunciation ſhould benefit the children.“ 
But it is doubted, whether it be law or be reafonable, when all the 
children renounce their legitim, that the wife muſt have half of the 
executry. It 1s not eſtabliſhed in or expreſsly faid by any 
of our lawyers; and before this be eſtabliſhed, it would be neceſſary 
to give an example, where the wife is preferred to the half of the 
| executry upon the childrens renunciation, notwithſtanding a teſta- 
ment by the defunct of the moveables otherwiſe : And in- 
deed there ſcems to be no good reaſon for it, ſince the father can 
fuch renunciation admit the children, if he pleaſes, 
houſe ; which ſhews that the renunciation is in his 
2 


given 

by a deed have barred themſelves from 2 

the perſon in whoſe favours the deed was made can alone have bene- 
To come now to the authorities adduced for the pur- 
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it he ſhould be ſo minded, by beſtowing it upon land, or by reſtoring 


his lady to her legal right in the moveables ; * he could do, 
though her renunciation was 


with that, the renunciation could not be abſolute, but only in his fa 
vours. . anſwers, is 


ever is dead's part pas que, nd gee 6 gal out f axthing 
© but what is dead's part: r 
from the law, for eſtabliſhing the guat, that out the dead's 


nw Boa af woo nga rp of wo 


proportions 
executry : Thus wherever guat is paid for the half, it is certain the 

other half muſt b | to the bairns part, or to the relict ; if the 

bairns hav ir non-exiſtence 

the relict 


fl 


17 
235 
14 


140 


i 


* The Lords found, The ae moverdle ee admits ent 
* a bipartite diviſion, betwixt the chiliven abs the Sins geo, 
* by equal portions.” 


Ne LXVII. 18th January 1726. 


ts Children, unleſs o expreſed, are nt inputed in their leu. 


but = can draw both ſeparately. 


ornEn defence pled for Dirleton, againſt his ſiſter's claim of 
AER. ce and the 
60,000 merks provided to them in their mother's contract of mar- 
riage ; but the proviſion in the contract muſt be imputed pro tanto, 
towards the ſatisfaction of the Fun. Which was endeavoured to 
ing the legitim, via. that 
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gray by Bo law, in defect of other ent there is 
for it, where the children have — 2 more than the 
— ; and if the proviſions are leſs, being in its nature fubfidiary, 
it can only come in te ſupply what is wanting of a competency ; 
that is, in other words, the muſt impute in the legitim pro 
tanta. Thus then the legitim, from its original defign, is no more but 
a certain ſhare of the moveables, including former proviſions ; and 
therefore, unleſs the father's animus do appear, that the former pro- 
_ viſions ſhall not impute, the rule of law is that they do impute. 
This will not have the leſs weight that it is a to the Roman 
law, whence our legitim is evidently derived. See J. 29. C. Inaſfic. 
Team. ada, This is founded in the maxim, debitor non prafumitur 
_ donare, the father is debtor in the legitim, and what he gives muſt be 
underſtood in ſatisfaction pro tants of that debt. 

To the frff it was anſwered, That the legitim is not a ſubſidiary 
claim; * it is that died intereſt the children have in the commu- 


vi two claims are perfectly — 
more reaſon for impuring the one into the 

; and therefore in no caſe 
the legitim, unleſs where the 1 has fly ſo 

This reaſon is greatly confirmed of the wife's proviſion ; 
for before the act 1681, a e 


would not have imputed in her legal proviſion; and to this hour, an 
to pay a wife a fum of money, "will 


marriage, 

not impute in her third of moveables ; the purſuers cannot fee, why 
a ſeparate proviſion in their favours, mould impute into their legal 
proviſion, more than in the caſe of the wife. To the /econd it was 
anſwered, That the father is not debtor in the legitim, and therefore 
the maxim not. The legitim is a right of diviſion, like the 
wife's third ; it tranſmits without confirmation, and can be validly 
the moment the father dies, while at the fame time the other 

third, which is dead's part, is neither affignable, nor tranſmits with- 
out confirmation. But, 2do, Granting, for ent's fake, the le- 
gitim to be a debt, ftill it is no ſuch debt to which the maxim can be 
applied. Indeed, where one is under a ſtrict determined obligation, 
which the creditor has at any time in his power to enforce by legal 
execution, there every dubious deed will be interpreted as in order to 
diſſolve the obligation; but every one ſees that this has no relation to 
the caſe in hand. A father, whatever may be ſaid of his being debt- 
or in the legitim, is certainly under no ſtrict obligation upon that 
account. He has notwithſt the full and almoſt unaccountable 
adminiſtration and of the moveables 
the children muſt be ſatisfied with their ſhare as he 


a proviſion exclude 
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caſe therefore differs in every circumſtance. ziio, Were this maxim 
applicable, there is a ſtronger preſumption on the other fide, that 
would take away its whole force, viz. the preſumption of paternal 
affection, which has the effec, that bonds of proviſion to children 
are not eren. imputed in former bonds; lee Stair, J. 1. f. 8. h 2. med. 
far leſs in the legitim. 

The Lords found the of the defunct's contract of 


marriage in favours of his children the purſuers, muſt come 
* off the hail head of the executry 


right to the equal half thereof, as their legitim. 


The like was determined with reſpect to the relict's third, in the caſe betwirt the Lady Bal 
main and Lieutenant Graham, December 1720; where the Lords found, that ſome dona- 


price Pad" rey te i 
„„ and John Adamſon's 
other creditors, who had laid the firſt arreſtments in the purchaſers 
hands. 

It was owned by the furniſhers, that we have no law de- 
termining any hypothec, or even provilege, ow 4 | 
repairing or of ſhips. That prevalege 
OTIS EY for the benefit of commerce, 
larged by the trading nations, and extended to have the eſſect of a 
legal bypothec : And agreeably to that practice, furniſhers for repairing 
of ſhips have always, in the Court of Admiralty, been 

creditors. But it was i 


was originally founded 
en- 


of ſhips 

* by the Roman ips were in 
Le 20h, That trading nations 
| give the ſame hypothec to the one as the other; 


rn 
be ſuſtained, and they p 


— 


— 
—— — WESC 
54 L. 26. cod. This privilege, competent by the Roman law, was 
extended by the maritime „ hypothec. „ 
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ad Peckium de re nautica, tit. ad leq. Rhed. I. Si quis ex veftoribus lit. B. 
Where, treating of the privilege given to furniſhers for repairing of 
houſes, which was afterwards made a legal hypothec, it is added, 
Hoc jus Accurſius et plerique omnes eum ſecuti, ad eos etiam per- 
4 tinere putant, qui in extruendam vel reficiendam, inſtruendamque 
* navem pecunias crediderunt ;””* and ſeveral other Doctors of that 
opinion are there quoted. To theſe authorities, the furniſhers ſhall 
add but one other, namely, the French edict 168: ; which, as it con- 
tains the ordinances and ions to be obſerved in all maritime 
caſes, collected from and adapted to the pract 


is A aut 


] 
4 


171 
77 


1 


to the repairer, ſhould give lefs encouragement 
builder than the Romans themſelves; fo as even to deprive him 
ancient privilege indulged in their law. | 
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IF 
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7 
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f 
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A maſter of a ſhip, when abroad upon foreign voyages 
lowed to hypothecate the ſhip for ſecurity of materials furniſh 
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Hy 
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iga 
the Romans, and who for that reaſon have 


5 5 * ©. 0.00 ore ares, ! 0 
— — 1c. EA 


ages, is al- 


che neceſlity of the thing, which excludes the builder : For 


COURT OF SESSION. 135 
ſtate ſhould create a hypothec, ſeeing the furniſher could not truſt to 
any diligence of arreſtment, having no ſecurity that the ſhip would 
not fail the next minute; whereas, while ſhe remained fixed upon the | 
ſtocks, the was in the caſe of other wares, equally aſſectable by dili- 
gence : And no ſolid reaſon can be aſſigned for a tacit hypothec in 
_—_— more than in a houſe, K Wo 
of; and yet our practice admits of no fuch hypothec 
may be cleared from analogy of the law, in the c 
a ſhip, who being abroad proſecuting a e if he borrows 
N the owners will be liable 

ve yet he hath no er to take up money 
if he does, hath no power intake up money 
owners will not be liable. 


the 

This hypothec given to repairers, can be founded in ns 
if the ad- 

on 


to commerce were the determining rule, which is 
the other fide, this is ſo far from giving a hypothec to the builder, 
that it would exclude all hypothecs, being fo many impediments to free 
commerce. It re e ß 
yer, ſays on this head, p. 460. of his Interpretationes juris: © Obſer- 
* randum enim ef, (ys he), quod 6 naves tacit pipnor i obligentur 
* omnibus, qui vel ad naves fabricandas, vel — — 
„ das, vel emenda nautis cibaria, pecuniam facile eve- 
niet ut a creditoribus detineantur ; atque ideo hibere navigare non 
« poterunt commercii cauſa, ac maximum mercaturz afferetur impe- 
* dimentum.” Taking the matter in this light ; if we confider the 
of the law of Scotland, it will be ſtill more in Mr W 
vours: Time and 


danger: For which reafon, we have a general 
 difallow of all forts of b 


ypothecs, without A kery of the 
; which excludes the furniſher of materials for 
ip, and would exclude the repairer allo, were it not the 
the thing that preponderates on the other fide. | 
* The Lords That the ſhip having been fold by 


. 


public 
eſs againſt the builder, before he had fully 
and that ſhe was never launched or water-born ; 
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Ne LXIX. 


19th January 1726. 


Competition MaxcAxET CHALMeERs, with the other CrEDiTORs of 
Riccarton. 


The Act of Parliament 1696, reaches only Securities given for former Debts, 


18 the roth May 1700, Robert Craig of Riccarton granted 
bond, for 3600 merks, to jean Innes, relict of Robert Chalmers, 
in liferent, and to Margaret Chalmers her daughter, in fee; and of 
the ſame date, for ſecurity and payment thereof, difponed to them 
an heritable bond for the ſum of 5000 merks, granted to him by 
Gordon of T in: Upon which bond, the diſponees took infeft- 

ment the 12th June 1704, within fixty days of Riccarton's bank- 


laring 
bankrupt 
creditor, for 


trations, the creditors fuffer nothing, beca I 
equivalent in money for the obligation he ſubjects himſelf 


right he gives away ; whereas, when one infolvent applies an 
funds to the payment or ſatisfaction of a creditor, he detracts 


from his other creditors, to whom he was equall 
ſo far virtually counteracts his ts; 
this ſort are truly invalid, 

And accordingly to this it has all along been determined, particularly 
x6th January 1713, Græme of Gorthie contra Campbell, where it was 
found, That the indorſation of a bill, if for money preſently ad- 
« vanced, fell not within this clauſe of the ſtatute.“ Alfo the cre- 
_ditors of Orbiſton contra Hamilton of Dalziel, where the Lords found 
the qualifications alleged on the act 1696, not relevant to reduce a 
* diſpoſition granted by Orbiſton to Dalziel, except in fo far as the 
« fame was made uſe of, in payment or ſecurity of debts anterior to 


the diſpoſition.” 
| Replied 
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Replied for the creditors, If the words of the ſtatute favour this 
diſtinction, the ſpirit and deſign is entirely againſt it. The clauſe 
declaring * diſpoſitions with reſpect to bankruptcy, to be no better 
_ © than if granted of the date of the ſeiſin,“ if it has any meaning, 
muſt be defigned to force creditors to take infeftment, that the cir- 


cumſtances of debitors be thereby open, and people know with whom 
they contract: And truly that creditor cannot be confidered as alto- 


y 
wy upon the faith of which 22 If this be 
the defign of the clauſe, there is no room for ing new con- 
tractions, from ſecurities granted for old ones; for intereft reipublice 
that ſuch alſo be made public. And truly this diſtinction has no rea- 
ſonable foundation, unleſs where the deeds are executed after actual 


infolvency ; in which circumſtances, indeed, 


days, ö e It is 
dent the other creditors fuffer no more by the one than the other; 


wing, « That all infeftments taken within fixty 
« day s of the bankruptcy ſhould be null, n 
« upon the creditor's part in Nr brag 
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Ne LXX. 286% Fanuary 1726. 
Competition Marquis of CLyDEsSDALE and Earl of DuxDONALD. 


Clauſe of Return. 


eſtate and honours of the family of Dundonald being pro- 
vided to heirs-male in the year 1716, John Earl of Dundonald 
having only one fon, William, the laſt Earl, from whom he had no 
great expectation of iſſue, executed a deed, by which, failing 
« heirs-male of his own body, he obliges himſelf to provide and 
© ſecure his eſtate in favours of Lady Anne Cochran his eldeit 
daughter, and the heirs-male of her body; which failing, to his 
“ other daughters, in their order,” &c. Earl William having died 
in his minority, without iſſue, the Marquis of Clydeſdale, only ton 
Anne Cochran, action to have it declared, 

heirs-m Earl John's body having failed, 
i the faid Lady Anne's body, was 
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Earl, That where a maker 
fee, and ſubſtitutes himſelf to 

his own donees ; fuch ſubſtitution being purchaſed at no leſs va- 
lue than the whole ſubject, is in the ſtricteſt manner onerous, and 
„ unalterable by any of the intermediate ſubſtitutes in 
prejudice of the maker. If one ſhould give a ſum of money to the 
maker of a tailzie, to get himſelf put into the ſubſtitution, ſuch 
ſubſtitution would be onerous and unalterable in prejudice of him 
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who gave the conſideration for it: And is not the intention as 
ſtrong, when a man gives away his eſtate, with a proviſion of re- 
turn to himſelf in a certain event, that the ſame ſhould nor be ar- 
bitrarily diſappointed, as where he had only contributed a finall 
matter for being named a ſubſtitute? To confirm this, ſee 3 iſt 
January 1679, Drummond contra Drummond ; 1oth December 1685, 
Mortimer contra College of Edinburgh: In which cafes, though 
the ſubſtitution was in money, and not in lands, it was found, that 
the inſtitute could not alter in prejudice of a clauſe of return; and 
the ratio decidendi was purely the oneroſity of the ſubſtitution, which 
equally applies to all eſtates, whether in or money. And in a 
late caſe betwixt the Duke of Douglas i 
land-conveyance, a return to the tailzier 
ſubſtitution, not to be gratuitouſly altered. 
It was allowed by 


a pation betwixt the granter 
his is 


| is evident 


paction betwixt the family 
e that failing him and his heirs, (in ſupport of whom 
4 eſtate was given) the eſtate ſhould come back to the famil 
is therefore a wide difference betwixt this caſe and 
2 man is ſettling his eftate upon his own heir. In 
the laſt ſubſtitution being by way of a clauſe of return, t. 
no conveyance for a certain uſe, no implied condition; it is 
more than a common expreſſion, pointing out whom the ie- 
tor intends ſhould be his heir, failing ſuch another; ſtill 
every ſubſtitute in his full right of property and power 
ſal. It is to no purpoſe therefore to inſiſt upon the 
ſuch a clauſe of return: There is no queſtion the maker 
zie, diſponing his eſtate to his heir aliagui ſucceſſurus, 
might retain it to himſelf, can make it return upon what c 
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tions he pleaſes ; but where his principal deſign is confeſſedly that 
only of pointing out the ſucceſſion of his heirs, can any ſeconda- 
ry intention be drawn from a clauſe of return importing a limited 
tailzie? The Marquis's lawyers beg leave to fay, the preſumption 
lies on the other fide; fince the Earl of Dundonald made no ute 
of the known irritant and refolutive clauſes calculated for the re- 
ftriction of property, that he deſigned only a fimple deſtination, 
and had no view to limit his ſucceſſors. Taking the matter in 
this view, the deciſions cited for the Earl will be found nothing to 
the purpoſe, they being in relation to ſums of money given as pro- 
viſions to children, and conſequently grants for a particular ule ; 
which uſe being at an end, the intention was obvious, that the 
ſums ſhould ceaſe to be due: So that bonds of this nature are un- 
derſtood to be fo far perſonal, that they go not to gratuitous aſſignees. 

It was urged in the ſecond place for the Marquis upon this head, 
That whatever effect a clauſe of return may have with regard to 

perſons in whoſe favours conceived, it can operate nothing in 
favours of the intermediate heirs who are called to the ſucceſſion 
before theſe Now let it be there was the ſtrong- 
eſt ſecurity in favours of the Earl of Dundonald's heirs whatſoe- 
er, what is that to the heirs-male? Is there any thing thereby 
ſtipulated in their favours? or is it a tenable point, becauſe the Earl 


ble the onerous ſubſtitute may have no title to 
quarrel it, many being before him in the right of ſucceſſion; and 
perhaps after a long tract of time, the ſucceſſion is open to 
the intermediate ſubſtitutes, they themſelves 
1 out of he has but a ſlender lay that 
this thall turn to his account, when in all probability the proviſion 
of return is quite forgot, or cut off by preſcription in favours of 
The Lords found, That neither the clauſe of return in the con- 
* tract 1653 and 1656, nor the ſubſtitution in the procuratory 
af refignation 1680, or contract of marriage 1684 years, did 
* diſable the laſt John Earl of Dundonald, gratuitouſly to alter the 
. © ſucceſſion by a deed in favours of his daughters, in prejudice 
* of the heir-male of the former inveſtiture. 
Ne LXXI. 
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Ne LXXI. 26th January 1726. 
4 gy — cannot alter the Settlements of his 


orntn head of the Earl's declarator was to this purpoſe, that at 
any rate the deed in the 1716 falls to be ſet aſide, in reſpect 
the laſt Earl William in the 1725, with conſent of curators, made a 
new deed of ſettlement in favours of the Earl. Againſt which 
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N* LXXII. _ 26th January 1726. 
The Law of Death-bed takes place in favour of all Sorts of Heirs. 


N anſwer to the other objection of death-bed, againft the deeds 
made by Earl William in the 1725, and in ſupport of theſe deeds, 
it was urged for the Earl, It is a principle indeed, That death-bed 
deeds are not good aga inft the heir. But this will not apply to the 
preſent cafe, in reſpect that neither the Marquis, nor the Dutcheſs of 
Hamilton his mother, were in any ſenſe heirs to Earl William, whoſe 
deeds are craved to be reduced, 1mo, In that they could not been fer- 
ved as heirs of proviſion to him; 2dly, Elio they could, yet an heir 
of proviſion, who cannot ſerve in the ſubject, is not ſuch an heir as 
in law is entitled to the priv 2 To make out the fr 
point, Earl John is not obliged, by the bond of entail 1716, to re- 
fign in favours of himſelf, whom failing, in favours of Lady Anne; 
but he directly obliges himſelf to reſign to Lady Anne. Red this clauſe 
the was ſtated a 


fngly rhe heir of the inveſtiture, or, in 
dject alienated. This is diſtinctly 


eds fred by cur land 0 who, after he has told 


us, on the ſubject of death-bed, that in lecto egritudinis nemo poteſ bæ- 
redi ſus prejudicare, when he comes to explain who it is that can ſuc · 
ceed as heir, L. 2. Dieg. 13. p. 225. his words are, Apud nos, beres is 
folus eh, qui in fendum rerun ren g. ant rei alicujns immobils fuccedit; 
afterwards, p. 230. Nemo proprie beres dicatur, nifi qui à lege ad fucceſ- 
. conventione partium ſucce- 
dunt ; ſed bi nomen heredis nan merentur. And furely, as there is no 
reaſon for extending this law in the g , there is much leſs in this 
particular caſe : The deed | of, is a deed altering a former; 
which former was, in the eye of the hw, a lefion prejudicial to the 
and his family : And as the law of death-bed was introduced 
or — and abuſes to the ruin of families, would 
it not be a moſt irrational decifion, that the deed of a ſucceſſor, rec- 
tifying a ruinous conveyance made by his predeceſſor, ſhould be re- 
duced upon the fame ground of law, on which the deed itſelf where- 

by the ruin came could have been reduced ? 
Replied for the Marquis, That there is no diſtinction in the law of 
death-bed, betwixt a right of a perſon that is heir in virtue of a per- 
ſonal deed, and him that is heir by an inveſtiture completed with in- 
feftment. Craig indeed points at a diſtinction; but his opinion on that 
head has been exploded, and j oz The foundation of the law of 
death-bed was, to prevent perſons being impoſed upon, by the impor- 
not only of prieſts, but of near relations, at a time when 
„ eapable of refiſting folicita- 
tion, 


tunities 
through 
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tion, to alter the ſucceſſion in prejudice of thoſe perſons, who during 
their firm health were the true heirs, to whom the eftate was by law 

to deſcend, by whatever title, as heirs, whether of line, male, conqueſt 
or proviſion ; and without diſtinction, whether they were heirs in vir- 
tue of a perſonal deed, or a deed on which infeftment followed. And 
as this is eftabliſhed by conſtant practice, it is unneceſſary to take 
notice of any other deciſion, than what paſſed in the caſe Hepburn 
of Humby contra Hepburn, 25th February 1663; where there are 
three points determined, every one of which deſtroys the objection 
made in this caſe. The firf is, © That the purſuer of the reduction 
had a good title, though he had only a perfonal proviſion in his fa- 
* yours, conceived in a contract of marriage upon which no infeft- 
ment had followed:”” And the reaſoning there was preciſely the 
ſame that is now made uſe of for the Earl of Dundonald. 2do, It was 
determined, That the law of death-bed did operate in favours of 
an heir-male, by virtue of a perſonal proviſion, even in prejudice of 
the heir of line, who was heir of the inveſtiture :'* How much more 
in favours of the heir of line in prejudice of a collateral heir- male? 
And 3dly, It was determined, That the right of the heir- 
« male aroſe only from the deed of the who had made a dif- 
« poſition in his favours to the exclufion of the heirs of line, and had 
« reſerved a power to alter; yet that alteration could not be made 
on death-bed, to the prejudice of that very perſon 
* funct by his own deed had created heir.” 


" not on death-bed, gratuitouſly make any alteration of the de- 
* ſtination of ſucceſſion contained in the bond of tailzie 1716.” 


N* LXXIII. | 26th January 1726. 


1. Preſeription. 2. Baſe Infefiment. 3. Titles to a hæreditas jacens can- 
not be made up, otherwiſe than by a Service to the Defun&. 


5 head of the Earl of Dundonald's declarator was to this 
purpoſe, That in ſo far as concerned certain parcels of the 
<* eftate, the gratuitous deeds of alteration” (under which the Mar- 
quis claims) muſt be declared ineffeQtual, as granted by perſons 
* who, with reſpec to theſe parcels, were only in the ſtate of ap- 
parent heirs.” The matter ſtood thus, William, firſt Earl of Dun- 
donald, in his ſon the Lord Cochran's marriage-ſettlement, diſponed 
to him and the heirs-male of the marriage, the lands of Dundonald, 
Ochiltree, Cochran, &c. in virtue whereof, the Lord Cochran was 
infeft in theſe lands. Again, in the year 1656, there was a contract 
of excambion betwixt the Earl and his fon, by which bis fon redif- | 
poned to him the lands of Ochiltree ; in lieu whereof the Earl diſ- 
poned to his ſon, and the heirs-male of his body, &c. the Lordſhip 
of Paiſley, and lands of Glen, in virtue whe the fon was there- 
after infeft. After this there were certain other lands mans + 
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tucir favours, and are not concerned to enquire what liferents were 
given or reſerved by former ſettlements : There is a charter and ſei- 
un abſolute, which is all the act of Parliament requires; and now 
there is a poſſeſſion of ſixty years in conſequence of it. In the next 
place, Suppoſing the poſſeſſion did only commence from the 1680, 
the years of the liferent are not to be deduced, becauſe the fiar and 
liferenter, both of them poſſeſſed upon the footing of the new convey- 
ance, the public infeftment that reſerved Earl William's liferent ; fo 
that in place of his poſſeſſion being deduced, it expreſsly accreſces to 
the conveyance 1680, as being in virtue of the ſame infeftment : In 
this cafe, the poſſeſſion of the liferenter is plainly the poſſeſſion of the 
fiar. As to the ſecond part of the anfwer, That the Earl was 20 va 
lens agere : in, By the act of Parliament, this ſeems to be no objec- 
tion to the politive preſcription ; otherwiſe the records can give no 
_ —— but 


-A H 
if theſe perſons to whom the right 
in a capacity to have interrupted the 

for the maxim. In this caſe, ul the Earls of 
1680, were in a ity to have interrupted. It is true, they 
not to do it; and and © much the ſtronger is the preſcription, when it is 
— nn aye cent, gent a negligence or inacti 


for ſo many years. 


granter | | . | 
lands of Dundonald and Cochran, contained in the ſettlement 1653, 
and to the Lordſhip of Paiſley, contained in the fettlement 1656. 
Anſwered, ima, That it was no nullity in baſe infeftments, not to 


to all effects valid 
1 
firſt in poſſeſſion: They were titles to force production of all infeft- 
ments, whether public or private; they excluded poſterior arreſters; 
they cache 0 ones: (I REES OR OD. 
gong” I c ”= 
thor ; (ſee Stair, l. 2. t. 2. $27. 2 
therford ; Spattiſmood voce Kirkmen.) All 
expreſs words of the act 1540, wry Wy thee Ber iſtincti 
C/ That ac pre- 
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ſumed, and ſtatuted upon the preſumption, that whoever took a baſe 


granter, by an expreſs clauſe in the fame ſtatute 1540. Suppoſe then 
ohn Lord Cochran had ſerved heir to his grandfather Earl William, 
could not have qua 


* 


8 * 


in him, ring into the liferenter's poſſeſſion, could 

aſcribe title than that infeftment : It is quite another 

thing, is infeft in the property, then infefts his fon in 

ſeſſion hi is not by virtue of his ſon's infeft- 
== ight, which he hath reſerved in fo 

of 

the { 


Z 


Th 
Fre 


- 
: 


: 


a 
[ 


theſe titles, or take up the poſſeſſion by virtue of 


the huſband or wife were infeft upon a void title ; upon this 


1680 being granted 


kk. Ad cc —_ . \ 0 —_ vn" 
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them; it was optional to him, either to connect a right to theſe titles, 
and to inſiſt againſt his grandfather to complete them, or to neglect 
thoſe titles which remained fo lame and incompleted, and to take a 
ſplit· new right from his grandfather, in whom the radical right ſtill 
continued: And fince he chooſed to do fo, and did complet 

new right by a public infeftment, no other heir coming 
up theſe defective titles, in oppoſition to the new right 1680; which 
being granted, as faid is, to the ſamè perſon who was heir to theſe 


incompleted lame titles, did entirely abſorb, and render them uſeleſs. 


And although this reaſoning muſt hold abſolutely, had the infeft- 
ments 1653 and 1656 both been completed in fuo genere; 


much ſtronger 


regiſter appointed for 
y in the ſhire of Ayr, within which other 

The analogy of the Lords their deci- 
ſions goes a great deal further upon this point: They have ſuſtained 
a wife's right to a terce, and a huſband's right to the courteſy, where 


4 


=5 


be 


| 


+ 


0 
; 
LE 


Þy 
1. 


in 


ſervice 
brother Ed- 


il 


F 


to the heir in th 
ſuance of the obligati I i 
tion itſelf granted 
with, and did im 
ceeded from the ſame 

Neither doth this import any defect in our records: Every body 
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looks into them muſt ſee, that the firſt infeftments were but baſe, 
flowed from Earl William, and by courſe did deſcend to John Lord 
Cochran ; and conſequently that the completing the titles, by the 
ſame Earl, in the Lord Cochran's perſon, which they likewiſe fee in 
the records, was agreeable to, and no more than a full implement of 
the firſt deeds. 

To which the Earl made this anſwer, It cannot be pled, that the 
Earl of Dundonald's reſignation in favours of his grandchild, does 
convey what was not in the reſigner's but in the perſon of his 
ſon, and after his death, in hereditate jacente of him. Neither does it 
in the leaſt alter the caſe, that the ſuperior's reſignation in the pre- 
ſent queſtion, was in favours of the apparent heir of the vaſſal : For 
the apparent heir's taking infeftment on that ſurrender, gave him no 
more right to the property, than if made to a ſtranger ; he became 
thereby ſuperior it is true, but remained ſtill but apparent heir as to 
the : There was thing more to be done to make a title 
, he muſt thereafter have ſerved, and infeft himſelf as 
heir to the vaſſal; or perhaps he might have done it, on a precept of 

 clare conflat granted by himſelf in his own favours ; but without ſuch 
infeſtment, the remained in hereditate of William Lord 


pre 
tranſmiſſion of property, 


eſli ſtill it was a right in the perſon of a deceaſed anceſtor, 
was never diveſted; it remains therefore in hereditate, till 


ithſtanding 
See March 25. 1623, L. 


competition. 


Dunipace June 12. 1673, Fa contra L. of 
Pourie and They are always good againſt 
the granter which of itſelf is 

And the June 1705, Keith of I 
Sinclair That the aſſignee of an bei 

* his infeft only by an unregi ble to 
a a fn heir, making. up his title to his anceſtor laſt infeft by 
« ſeifin It might be noticed in the third place, That in 
ſome is yet weaker than the former, of its 
being a ment not clad with poſſeſſion: For there was no- 


to have regiſtered his father's 
, by which it had been as un- 


John 
warrant 


7 


2 
= 
z 
; 


ered withi 
only as to intervening competing 
eftments had been void, as either not clad with poſſeſſion, or not 
„ 
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only a naked — diſpoſition in the perſon of William Lord 
— Taub yer ſtill unleſs a title had been made up to that perſonal dĩſ- 
poſition by fome of the preceding apparent heirs, the preſent Earl 
muft have the only title to that diſpoſition, and lands thereby con- 
veyed, notwithſtanding the poſterior gratuitous infeftment flowing to 

John Lord Cochran from his grandfather the ſuperior. If the law 
_ N and that even a perſonal right could be paſſed over 
by —— or which is the caſe in hand, if John Lord Cochran 
is over his father's right, and complete a title in him- 
Icing it: Then it is certain, that the acquiring a new 
ther was no title to his father; ſo was 
1 


? If his right was ſopited by the new right 
grandfather they were undone ; we os GT os 
— — od out of the 

2 


I 
the fu infeftments and poſſeſ- 
y eſtabliſh, in the ot 
granter of the bond of tail- 
of the lands and eftate wherein William 
hran, fon to the firſt Earl of Dundonald, died veſt 

and ſeiſed by either or baſe infeftments : And repelled 
« the allegeance of preſcription pled for the Marquis of Cy deſ- 
dale, and alſo the not regiſtration of William 
Lord Cochran's ſeifin 16 _ I. 
„ frew, and that the inte ments 165 and 1656 were not clad 
« with on: And found ore, that the lands and 
< eſtate wherein William Lord Cochran died veſt and ſeiſed, and 
„ to which no title was made up by his ſucceſſors, by ſervice, 
precept of clare conflat as heirs to him, er by Wipadiing from 

Pp 
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* him, are yet in bereditate jacente of the ſaid William Lord 
Cochran; and that the preſent Earl of Dundonald may ſerve 
1 „ heir to him, in ſuch of the laid lands and eſtate as are ſettled 
% upon heirs-malc.” 


N* LXXIV. 26th January 1726. 


An apparent Heir three Years in Poſſeſſion. 


ERE Was a ſeparate point inſiſted on for the Marquis, ariſing 
from the act 1695, by which an apparent heir, paſſing by ano- 
ther heir who had been three years in Long 1 is obliged to fulfil 
the deeds of that heir whom he paſſes by: Whence the Marquis in- 
Gſted, That allowing the Earl of Dundonald to be apparent heir to 
William Lord Cochran, and that he can connect his title by a ſer- 
vice; he muſt implement the deeds of the heirs who have been inter- 
wy 
of entail 1716. 

In anſwer to this it was contended, That the act of | 
Fe. AD Bar Fray op Ran ob hf iy oo 
* does not extend to gratuitous bonds of entail, or 
of ſucceſſion, made by ſuch intermediate apparent heirs, 
Nr 
heirs, but fingly ſuch as ariſe between heirs and creditors ; as is evt- 
dent from the whole contexture and ftrain of the ſtatute, | 
when compared with the genius of our former law. It is inſcribed 
in the Rubrick, an at © for obviating the frauds of heirs :” 


It requent frauds and diſap- 
«6c 


110 


8 © the nr he 
< their debitors ;” and the ſtatute ought not to be further extended, 


Marquis is laid fingly upon the gene- 
rality of the words debts and deeds. But as this is an extraordmary 
to the genius and of all law, That one 
5 can by his debts or deeds affect a ſubject to which he has no title? 
though ſo far as it goes, it muſt be binding, this much ought to be 
granted, that it is not to be extended. For this reafon it has juſtly 
been made a queſtion, if under the word deeds direct conveyances 
were at all comprehended : And it is believed the late decifion in the 
caſe of Muirhead of Drumpark, was the firſt where it was ſo found. 
But then it proceeded upon this ſpecial ground, that being in a mar- 
riage it was an onerous deed: It was a debt on the ter, 
implying warrandice ; wherefore the Lords thought ſuch deeds fell 
under the reaſon of the law. It is material to oblerve, that the law 
requires a poſſeſſion for three years by the intermediate heir, in or- 
der to make the heir paſſing by hable for theſe debts and deeds. Ihe 
reaſon whereof can be no other than this, that bona fide contractors, 
by ſeeing a man fo long in policiion, were induced to believe he had 
completed 


} 
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completed his title to the eſtate : For had the intention been, to 
enable him, even while he had no title, to alien the cſtate gratuitouſ- 
ly, by a naked deſtination of ſucceſſion, in prejudice of the next heir; 
what reaſon had there been for ring a three years poſſeſſion to 
capacitate him for this end? Would not the poſſeſſion of one day 
been as good as the poſſeſſion of a year, if it had been in the inten- 
_— the ſtatute at one blow to overturn the firmeſt foundations of 
our law ? 

* The Lords found, That the Earl of Dundonald, by ſerving heir 
to William Lord Cochran, and paſſing by Earl John, maker 
of the gratuitous bond of tailzie 1716, is not by the act of 
Parliament 1695 obliged to fulfil the ſaid bond of tailzie.“ 


N* LXXV. End of January 1727. 


One paſſing by an apperent Heir three Years in Poſſeſſion, and liable thereby 
to bis Debts, has Relief off the apparent Hir Repreſentatives in any 
other Subject | 


His queſtion came afterwards to be debated betwixt the parties, 

Whether the preſent Earl of Dundonald, who enjoys the old e- 
ſtate as heir to William Lord Cochran his grandfather, who died laſt 
veſt and ſeifed therein, paſſing by the ſeveral intermediate Earls of Dur. 
donald, who never made up the titles to that eſtate, but one 
after another poſſeſſed as apparent heirs of William Lord Cochran, 
ſhall upon the act of Parliament 1695 be bound to pay the perſonal 
debts contracted by the faid apparent heirs, without relief againſt the 
Marquis their repreſentative, who as heir to them enjoys their proper 
eſtate ? 


And it was contended for the Marquis, That he is only heir of 
in virtue of the deed 1716, and as fuch liable to the debts 
only in the laſt place, after diſcuſſing of other heirs ; and that he has 
relief off theſe other heirs, and ſuch as in the conſtruction of law 
are liable as other heirs ; which is the Earl of Dundonald's caſe in 
of the act 1695. 
Anfwered, The act 1695 was introduced allenarly for the ſecurity of 
creditors, and to prevent their being diſappointed of their money, 
where they contracted upon the faith of the heir their debi- 
tor's being three years in poſſeſſion ; but by no means in favours of 
an heir, ſo as to give him relief of any debts to which he is liable 
gua heir ſerved; nay it might even be thought a queſtion, *© If the 
© creditor himſelf could have any benefit from the act, in ſuch a caſe 
«© where the debitor hath an heir ſerved, on whom an eſtate hath de- 
« volved ſufficient for payment of his debt.” But be in that what 
will, it is enough to ſay that the act of Parliament introduced only 
an ac ſecurity for the creditors, and from a principle of equi- 
ty made an eſtate, which really was not the debitor's, hable to his 
debt, becauſe of his poſſeſſion, and the bona fides of the creditor: But 
if the perſon to whom the eſtate truly belonged made the creditor 
ſecure, by paying him his money, there was nothing in law to hin- 
der him to have his recourſe againſt the proper heir of the debitor, 


152 DECISIONS OF THE 


CITI or 57 taking aſſignation, and inſiſting in name of 
The Lords found the Marquis of Clydeſdale obliged to relieve 
„ the Earl of Dundonald.” 


Ne LXXVI. January 1726. 


Mr RonexT HeynurN, Writer to the Signet, contra Georce Ri- 
CHARDSON. 


The Maſter's Hypotbec upon his Tenants Stocking ſubſiſis three Months after 
the Year's Rent falls due. | 


; and neither reaſon 


ry term day, which will be an intolerable rigour ; and therefore as 
it is every where eſteemed a well paid rent, when one term is dif- 
charged before another comes on, the hypothec ought to laſt till the 
rerm next following the term of payment of the rent. 
rr 
term of payment, to do dili his b c again 

* his tenant and ſtocking.” _ 


No LXXVI. 


children dying before their 
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Jo LXXVII. January 1726. 
WaLTER DENHOLM contra DEN HOLM of Cranſhaws. 
Cunditianal Iaſtitute. 


HE deceaſed David Denholm of Cranſhaws, by a deed under 
his hand, bound himſelf to pay to his children therein men- 
tioned, the ſums following, viz. To David Denholm 2500 merks, to 
Walter Denholm 2500 merks, to Margaret Denholm 2500 merks, 
and to Jean Denholm 2000 merks, extending in all to ggoo merks ; 
and that at the terms following, viz. one-half at the firſt term of 
Whitſunday or Martinmas after his deceaſe, and the other half at 
their reſpective majorities and ages of twenty-one years: But with 
this proviſo, © That in caſe of the deceaſe of any of the children, 
© before they attain to majority, and the age of 1 twenty-one years, 
* without being marned and having children, the portion of the 
“ child deceafing ſhould accreſce to the ſurviving and be 
« divided equally amongſt them, the eldeſt fon drawing a ſhare with 
them.“ Jean Denholm the youngeſt child, having predeceaſed 
her father, without attaining to the age of twenty-one years, Walter 
Denholm brought an action againſt his eldeſt brother the heir, for 
ſhare of his ſiſter's portion in virtue of the in the bond. 

It was pled for the heir, That Jean having died before her f. 
ther, as in the caſe of all legacies, her portion was never due, and 
could not tranſmit to heirs and fubſtitutes. Bonds 
of proviſion to children, payable at a certain term after the fa- 
ther's deceaſe, or at the children's a certain age, have al- 
ways been looked upon as conditional, © they ſurvive the 
« period condeſcended on;” ſo that if the condition do not exiſt by 
rr Inns, (Be paveitien. ans een 3% e 


where the in/fitution takes not place, neither can the /ub/fitution ; be- 
cauſe a ſubfitution has no ſubſiſtence without an infitution. 


are abſolute, ot In « — of 
their majority :” And no 


children come in by forex of the clauſe, 
. Indeed, in this caſe it is not 
way of ſubſtitution, that the children draw their ſhare of the 


portion, but as conditional inffitutes ; which condition is now 
"0. 
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They have no claim as ſucceſſors to the defunct, they need no ſervice 
to her; nor when they get her ſhare, will they be liable for her 
debts. In all the clauſe, there is not a word that looks like a ſubſt ĩtu- 
tion or ſucceſſion ; the proviſion 1s, that one child deceafing, his or 
her ſhare ſhall accreſee and be divided: Had the father deſigned a „b. 
flitntion, he would not have forgot the words, deſcend, ſucceeded by, 
and ſuch like; which are rather more common, and which appear 
to have been ſhunned of defign. That there was here no ſubſtitu- 
tion intended, will further appear from this circumſtance, that the 
ſhare of the dying before majority was to go to the reſt, 
which could only be as conditional inſtitutes; for by way of ſub- 
ſtitution they could draw nothing? ſeeing by the childrens dying 
before majority, the condition could never be purified with reſpect 
to the inſtitute, who never having had a right, none can be derived 
from him. The ſame reaſoning will apply with rather more force in 
obligations than in legacies ; and theſe proviſions were truly condi- 
"i The Lords found, That the proviſion of the predeceating child, 
The Lords provi 

© in this caſe, accreſced to the ſurviving children.” 


Competition CHARLES CRICHTON with Janes G1zs0x. 


Bill indorſable, though not bearing To Order. 


was diſputed berwixt theſe parties, if a bill not b to or- 
der, was notwithſtanding indorfable? And it was pled for the 
There can be no more neceflity to make a bill payable 
to order, than to make a bond payable to aſſignees; eſpecially in 
this caſe, where the bill is betwixt two. In both caſes, an effectu- 


perly a mandatar than creditor ; and 
bill that remuts the money, intends that his correſpondent 
the diſpoſal of the bill, he adjects, or order - And it is 

_ ſome foreign r 


Ir was anſwered, That when bills debord from the ſertled fiyle and 
tenor, they have not the extraordinary privileges, which are given 
a * 724 law and cuſtom. It is not diſputed, 
t in ma pported as a good nd of act ion, 
and be tranſmĩſſible by 4 having 45 2 ſolemnities 
of law; but that it can paſs by indorſation, which is an extraordi- 
nary privilege, will never be allowed. And this is the opinion of 
Marms — ed ro 
that 
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that no man can effectually indorſe a bill, but W | 
to himſelf and his order. 


* The Lords preferred the indorſee.“ 


No LXXIS. | 1/7 February 1726. 
Mr ARCHIBALD STEWART, Advocate, contra DxNx HOLM of Weſtſhield. 


The proviſions and irritant Clauſes muſt be 3 in every Conveyance of 
the Tailxie. 


g* WitLiam DrNnoLu of Weſtſhield, in the year 1711, exe- 
| cuted a bond of tailzie, whereby he © his lands and e- 
4 ftate in favours of, and for new infeftment, to himſelf, and the 
© heirs-male of his body; which failing, to the heirs-female of 
© his body; which failing, to Robert Baillie, and the heirs-male of 
* his body; which failing, to Mr Archibald Stewart,” Sc. with 
ſtrict prohibitory and irritant clauſes. The tailzier having died 
without heirs male or female of his body, the ſucceſſion devolved up- 
on Robert Baillie afar Sir Robert Denholm ; and no infeftment ha- 
ving followed upon the tailzie, which was never regiſtered, he was 
ſerved and retoured heir of tailzie in without inſerting the 
conditions, limitations and irritancies in the retour. Robert Baillie 
alias Sir Robert Denholm, the eftate during his lifetime, 
and his poſſeſſion was continued by his fon this defender: Againſt 
whom the faid Mr Archibald Stewart jinſiſted in a declarator of ir. 
ritancy, on this ſpecial ground, © That the retour above 
mentioned did not contain the conditions and clauſes irritant inſert 


« in the ſaid retour; which was a legal irritancy introduced by the 


act 1685 anent tailzies. 

Againft which declarator it was pled, That this irritancy was 
introduced by the act, to protect entailed eſtates from the 
gence or fraud of heirs, who by omitting to inſert the clauſes of 
the entail, left the eſtate open to their debts; and therefore can 
never be extended to the omiſſion of heirs, whoſe eſtates would 
be ſubjected to the diligence of creditors, whether the clauſes be 

inſert or left out: But ſo it is that this tailzie, never having been 
regiſtered, is not eſſectual againſt creditors, though the clauſes had 
— inſert according to the ſtricteſt interpretation of the act; 
whereby it is not by the heir's neglect or omiſſion to inſert theſe 
clauſes, that the eſtate becomes expoſed to creditors. 2do, Ro- 
bert Baillie's retour is only upon a general ſervice, whereas the 
irritancy infiſted on relates to retours upon ſpecial ſervices : Which 
is plain from the aQ, in which the clauſes are ordained to be inſert 
in the © procuratories, precepts, charters, and inſtruments of refig- 
* nation,” as well as repeated in the fu conveyances, beſides 
the regiſtration of the tailzie ; and then adds, © It being fo iniert,“ 
Sc. which can no otherwiſe be underſtood, than inſert not only in 
the regiſter of tailzies, and in the conveyances, but likewiſe in an in- 
feftment, without which the tailzie is never completed : So that the 


repeating of the clauſes can refer only to a ſpecial ſervice, after the 
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tailzie is clothed with infeftment. And it will not be found, tha 
any ral ſervice ever contained the irritancies of the right upon 
which the ſucceſſor is ſerved : Nor is there need they ſhould ; for a 
general ſervice was never a title to, or conzeyance of an eſtate; only 
gives right to an unexecute procuratory of reſignation, or precept of 
ſeiſin, in order to expede charters and infeftments thereupon ; in 
which indeed the clauſes irritant are to be repeated, but never in a 
general ſervice. Which will be further clear from this conſideration, 
that as long as the tailzie remains in terms of a perſonal right, there 
is no danger of the eftate's being carried off. by (creditors ; becauſe 
they can never aſſect a perſonal right, but in the terms and condi- 
tions in which it ſtands: So that it is the [ame thing, whether the pro- 
viſions be repeated in the general ſervice or not; and therefore the 


ry requiſites, 
creditors : But 


provides, © That notwith 


preve nt cluding 
ſtanding ſuch entails ſhall not be effetu- 


« al againſt creditors without ſuch requiſites ; yet as to the heir, 
« in caſe the faid proviſions and irritant clauſes be not repeated in 
cc 1 heirs of entail 
Mm ion ſhall im- 
46 made the not 
which fußt 

made 

letter of the 


: 


not re- 

: and 

be done, 

eſcape the 

not repeating 

the other fault, 
VIZ. there would 
be an of the maker: 
entail to notice or perform any 
other ſecond, anſwered, The irritant 
clauſes a — -- 
that 
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that is in caſe there be infeftments ; for if none, ſtill to make the 
tailzie effeQual againſt creditors, it muſt be recorded, and the ir- 
ritancies repeated in the perſonal conveyances. The law here is 
expreſs, the words being, Conveyances by which the heir bruicks 
« and enjoys the eſtate ;”” and perhaps this is the firſt time ever it 
was aſſerted, that a | ſervice is not a conveyance. Robert 
Baillie alias he „ p. * 48 and how- 
ever he mi Ave | was quarrelled, 
by completing the infeftment, and inſerting the irritancies, 
cannot now avail the defender, ſince he never corrected his miſtake. 
2do, Where heirs do expede general retours without inſerting the 
irritancies, they take care not to bruick and enjoy by virtue of 
theſe retours, but firſt to complete their i 
poſſeſs ; and in doing fo, they fall not under the act, becauſe the 
words are, Conveyances by which the heir bruicks and enjoys the 
« eftate :”” But inſthis caſe, Robert Baillie continued to bruick by vir- 
tue of the retour only, and fo fell directly under the words of the act. 
« The Lords found, That Sir Robert Denholm retouring himſelf 
4 heir of proviſion to Sir William Denholm maker of the tail- 
« zie, Without repeating in the retour the proviſions 
tant clauſes of tailzie, and bruicking and enjoying the 
. tailzied eſtate by virtue of the retour, does import an irri- 
4 tancy of the heir's right.” = 


LY 
* * 
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ſomething night have been pled, becaufe all actions ex contraciu pats 
againſt heirs ; but being founded in the ſtatute, it is plainly a perl 
law, which neither by the Roman law nor ours is effectual againſt 
heirs ; which is 7riz juris in the caſe of vitious intromiſſion, aud 
there is the fame reaſon here. As to the /econd defence, The nature 
of all penal irritancies is ſuch, that they are purgeable before decla- 
rator, eſpecially of theſe which conſiit i omittendos. And the cir- 
cumſtances of this cale are particularly favourable ; for it is certain, 
before the above decition, that omitting to inſert the irritant clavies 
in general ſervices, was never reckoned an irritancy. Now, it is a 
rule in law, That juris error, ubi de damno evitands agiter, non nccet; 
ubi de lucro captands nxt. See J. 7. & 8. jur. et fact. ignoran. And it 
were exceeding hard to make this deciſion upon a new point have a 
al retroſpect. 

Anſwered for the purſuer to the frf, That the queſtion here is not 
upon any penal law or cuſtom, but concerning the tranſmiſſion of an 
eſtate from one to another, on account of non-performance of a 
condition of the ſettlement ; which action does not ariſe from a de- 
lict, but from the will of the maker of the tailzie, who impoſed that 
law, That in caſe of ſuch events, the ſucceſſion ſhould go from one 
<« perſon and devolve upon another. Nor does it alter the cafe that 
this particular irritancy ariſes from the force of the law, more than 
from the will of the tailzier ; becauſe it is nothing but a further de- 
claration, in order to make the will of the tailzier more effeQual ; 
and which declaration every tailzier of conſequence is underſtood 
_ tacitly to acquieſce in, and give authority to for that reaſon; and fo 
the action upon this irritancy is no more penal, than upon any of the 
other irritancies inſert in the tailzie. It is a condition on which the 
law has declared the eſtate ſhall go to the next branch of the entail. 
The preſent heir has it in his power to fulfil the condition or not. 
If he do not fulfil, he virtually renounces the eftate, and makes way 
for the next branch; but that is neither crime nor deli, and conſe- 
quently the action for declaring the effect of the condition is not pe- 
nal. This will yet be plainer, if the very nature and name of the 
action be confidered. The purſuer is now in an action for declaring 
the right of the eſtate to be in him; no penal action can properly 
be declaratory of the right of another, the effet is only to impoſe a 
puniſhment upon the delinquent ; and the diftin&tion is obvious, be- 
twixt a ſentence impoſing a puniſhment upon a delinquent, on account 
of his commiſſion of a certain fact, and another ſentence declaring 
a right to have ariſen to a third party, by and through either the 
commiiſion or omiſſion of fuch a fact: Yea, in ſeveral cafes, the 
ſame fact may infer both conſequences, and make way for both kind 
of actions; one for puniſhing the committer of the fact, the other 
for declaring a right that has accrued to ſome third party thereby: 
In which cafe, the action for im the puniſhment, could not be 
purſued but during the life of the delinquent ; the other, any time 
within the long preſcription. But the nature of all declarators of 
irritancy in entails, is to transfer the 2 y, and no ways to hurt 

the contravener, except in conſequence of the transference : And the 
like examples ariſe from the laws againſt Papiſts, and others of that 
nature, wherever, in certain events, eſtates are appointed to . 
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from one perſon to another. From this it is evident, there is no ſi- 
militude betwixt this cafe and vitious intromiſſion, which ariſes al- 
lenarly from the delinquence or irregularity of the vitious intro- 
mitter, whoſe act of intromiſſion without a title, is a culpable tranſ- 
greiſion of the national law; whereas there is no manner of vitiofity 
in neglecting or tranſgreſſing any condition or quality of the tailzie. 
The law has not declared it a culpable tranſgreſſion in an heir to ne- 
glect inſerting the irritancies in his titles; but gives him his choice. 
| inſerting them to preſerve the eſtate, or neglecting them to loſe it. 
But, in the next place, it is not the full and adequate reaſon why vi- 
tious intromĩſſion goes not againſt heirs, that the conſequence has 
ſomething penal in it; but as our conſuetudinary law has eſtabliſhed 
the penalty, fo has it the reſtriftion, © That the action ſhall not be 
« purſued after the death of the intromitter ;*”* becauſe the titles of 
, moveables not remaining upon record, it is next to impoſlible to know 
the intromitter”s title; whereas in this cafe, it is directly otherwiſe, 
the record itſelf proving the incurring of the irritancy. 

This makes alſo an anſwer to the ſecond defence. For if this irri- 
tancy be not penal, then it follows not that it is purgeable; and 
there is great neceſliry beſide, that irritancies in tailzies be not purge- 
able, becauſe it would be a means of overturning the beſt conftituted 
tailzies ; for no heir would infert the irritancies in his infeftments 
till he were obliged by a declarator, which might be delayed long 
enough, by the non-exiſtence, ignorance, want of ability, or even 
connivance of the poſterior heirs of tailzie ; and in the mean time 
the eſtate would be liable to be torn to pieces by creditors : And 
thus tailzies would ſeldom fail to be evacuated at ſome time or other. 
Taking the matter now in this view, that the irritancy is not penal, 
the favour pled for the defender will ſignify nothing; for though 
error juris will plead ſtrongly to alleviate a puniſhment, it applies not 
where a condition has preciſely fallen out, whether by accident or de- 
fign, under which an alienation was made; for the condition exiſting, 
the eſect muſt follow. 3 
The Lords found the defender cannot purge the irritancy.“ 


Ne LXXXI. | 4th February 1726. 


Competition the New CoLLEGE cf St Andrew's, with Sir ALEXAN- 
DER ANSTRUTHER'S Creditors. 


Infeftment of Annualrent, granted by one having a Diſpoſition 1 Lands 
without Infeftment. 


IR ALEXANDER ANSTRUTHER having | ed the lands of 
Newgrange from his brother Sir Philip, obtained from him a 
diſpoſition, containing zuratory of refignation, precept of ſeiſin, 
Sc. Thereafter he ſold the fame lands to Mr Patrick Haldane, and 
conveyed to him Sir Philip's diſpoſition, procuratory and precept, 
Sir Alexander himſelf never having been infeft. Before this fale to 


Mr Haldane, Sir Alexander being debitor to the New College of St 
Andrew's in the ſum of 5000 merks, granted the College an heritable 
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bond upon the ſaid lands, upon which inſtrument of ſeiſin followed, 
and decreet of poinding the ground, even before the minute of fale 
with Mr Haldane. Several of Sir Alexander's creditors, after the 
fale, having arreſted the price in Mr Haldane's hands, he fuſpended 
upon double diſtreſs, upon which there aroſe a competition betwixt 
the 

It 


feftment prior to Mr Haldane's minute -& fale, is 


He 
i 


7. 
15 


+ 
1 
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as the wife might redeem ad effeftum to enjoy her liferent, 5th De- 
„ cember 1665, Beg contra Beg.“ 3tio, Were there nothing elſe in 
the right granted to the College, but the aſſignation to mails and du- 
ties contained in the heritable bond, that muſt found them in a pre- 
ference ; it having been duly intimated to the tenants, by the proceſs 
of poinding the ground, before Mr Haldane's right. This is indiſ- 
putable, fince Mr Haldane is not infeft ; his diſpoſition, while per- 
ſonal, in effect being no more but an aſſignation to mails and duties, 
which can never compete with the aſſignation granted to the College, 
having the firſt intimation. And now that the matter is rendered 
litigiaus, and brought into judgment, there ariſes a mid impediment, 
after which it is no longer in the power of Mr Haldane to infeft 
1 to the prejudice of the College their right to the mails and 
uties. | 
To the i it was anſwered, That the argument is fallacious, as if 
the conſtitution of the annualrent were a conveyance of Sir Alexan- 
der's diſpoſition, either total or partial. An heritable bond conſiſts 
in an obligement to pay, and for ſecurity of that payment, an ob- 
ligement to infeft in lands, with a precept of ſeiſin; which laſt is of 
good effect when the party is in a capacity to grant it, but when he 
has no real right himſelf, that part of the ſecurity ſtands for nothing; 
and indeed the College here give it up: All then that remains, is the 
obligement to pay, and the obligement to infeft, which the College 
may proſecute againſt Sir Alexander himſelf, in ſuch methods as are 
deviſed by our forms ; but they make not a conveyance, or a diveſt- 
ing Sir Alexander of his diſpoſition totally or partially; an oblige- 
ment ing a creditor, not at all an aſſignee; and therefore can 
never found any againft a ſingular ſucceſſor of Sir Alexan- 
der. To the /ccond, It is granted, that whoſo wills the end, muſt be 
underftood to will the neceſſary means: But does it from thence 
follow, when one wills what is not in his power, that he muſt be pre- 
famed to will whatever is in his power that may be any way equiva- 
lent thereto? If one diſpone lands, he is underſtood to difpone alſo 
the reverſion ; becauſe his end and defign being to convey a complete 
right to the lands, a conveyance of the reverſion becomes a neceſla- 
ry mean for that end ; and fo of the other cafes : But if one, having 
only a diſpoſition and procuratory, go about to conſtitute an infett- 
ment of annualrent, which is not in his power, he will be liable for 
damage and intereſt to the creditor, but the infeftment will be null : 
And though a conveyance of the diſpoſition and procuratory, redeem- 
upon payment of the ſum in the heritable bond, would be a right 
> much equivalent to the deſigned igfeftment of annualrent, it 
will not follow, that therefore he has eftabliſhed fuch a right. Here 
the brocard would meet him, Fecit quad non potuit, et quad potuit non 
fecit. To the third, An affignation to mails and duties, is in itfelt no 
abſolute right, good againft ſingular ſucceſſors in the lands: It de- 
pends upon the cedent's right to the property; whenever that falis, 
the aſſignation falls of conſequence; neither is it any bar to the ce- 
dent's diſpoſing of his property: All which flows from the nature of 
the right, which is not real in the lands, but barely a perſonal action 
againſt poſſeſſors; upon this medium, That they are liable to the 
proprietor, from whom the aſſignation is derived. The cedent then, 
Sf notwithſtanding 
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notwithſtanding the aſſignation to mails and duties, continues abſolute 
proprietor ; ſo as the aſſignation can be no mid impediment to hinder 
his alienations, whatever perſonal action it may produce againſt him 
for damage and intereſt. From all which it follows, the Colleges s right 
to the mails and duties of the lands of Newgrange, being a convey- 
ance by from Sir Philip the proprietor to them, whenever 
Sir Philip's right ceaſes by Mr Haldane's infeftment, that the College's 
malls and Gucies mart cent of could, which no mid impediment can 


prevent. 
| the College, aſſignee to the mails and duties; 


The Lords 
* at leaſt for the annualrents, ay and while the purchaſer's right 
de complete by infeftment : And reſerved to themſelves after- 


* rr con- 
tinue after infeftment.” 


Crompatcen Sir Epward G1Bsow of Keirhill, Acxes Anzurnnor, 
Daughter to Mr George Rector of the High School of 
Edinburgh; and Joan MajorRIBANKS of Hallyards. 


Clauſe in a Contract of Marriage, obliging the Father to take the Congueſ to 
I WEE IEEE OAT ICLT WI, 


Y contract of marriage entered V 
Marjoribanks of Hallyards, and Agnes Murray, daughter to Sir 
Robert Murray of Prieſtfield, the faid Edward Marjoribanks bound 
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D or any two them, or 
their heirs, for implement thereof, 9 


ray and th children of the marine This marriage diſſolved by the . 
deat 
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death of Agnes Murray ; and only one child, Jean Marjoribanks, for- 
vived the marriage, who was firſt married to Sir Thomas Gibſon of 
Keirhill, by whom ſhe had iſſue, Sir Edward Gibſon, one of the con- 
tending parties, and ſeveral other children; and after Sir Thomas's 
death, was married to Mr Arbuthnot, by whom the had Agnes Ar- 
buthnot, another of the c parties; in whoſe favours the 
conveyed the hail proviſions and obligements in her father Mr Mar- 
joribanks"s contract of marriage, to which ſhe pretended the ſole un- 
doubted right, as the only child of that marriage. The faid 
| Marjoribanks having deceaſed before her father, Sir Edward Gibſon 


arjorl 
3 neither did, nor could expede, 
father took out brieves for himſelf heir 


i 


ker Jen 
before her 
In this 


F 


of ſervice compearance was made for Mrs Arbuth- 
not, 1 in her favours as her title to 
oppole the expeding The point of right being reported to 
the Lords 

It wa 


ſo conceived, as to import no more but deſtinations of ſucceſſion; 
at the ſame time it is now a i i 


meaning of the children of the marriage were intended to be 
proper creditors, fo as they might have compelled Mr 
even in his lifetime, to veſt the fee in their perſon; or only heirs, and 
to have right by way of ſucceſſion: For if Jean M the on- 
ly child of the marriage was a proper creditor without neceſſity of a 
ſervice, for certain ſhe might convey that right in what manner ſhe 
thought proper. As to which Mrs Arbuthnot conceives both the 
meaning and words of the contract are in her favours. The proper 
intereſts of the ſeveral parties are in this contract carefully diſtinguiſh- 
ed; the father is bound to take the ſecurities for the 30,000 merks to 
himſelf and wife in liferent : As to the fee, he is to take the ſecuri- 
ties to himſelf, for the uſe and eboof of the children of the marriage 
in fee ; and the concerning the half of the c t is 
A > 0 in theſe ſubjects, 
was no more than a naked 
liferent ; as to the fee, : indeed be veſted in the chil- 
dren before they had a being, and therefore a method is deviſed to 
eſtabliſh the fee in the perſon of a truſtee, for the »/e and bebe of 
the children ; and the father by this contract is appointed the truſtee, 


fo 
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ſo that he had the liferent in his own right; but as to the fee was but 
truſtee for behoof of his children, and might as any other truſtce been 
compelled, how foon the marriage diſſolved, to denude himſelf of the 
truſt, and to eſtabliſh the fee in their perſons. It is a material cir- 
cumſlance, that execution is provided to paſs at the inſtance of the 
friends named in the contract, even againſt Mr Marjoribanks hunſelf, 
for implement of the contract in favours of the children of the mar- 
riage : For had no more been intended but a deſtination of ſucceſſion, 
there could be little uſe for providing, that execution ſhould paſs 
againſt him in his lifetime. 5 | 
Anſwered for Sir Edward Gibſon, It has been frequently determincd, 
that an obligation in a contract of marriage upon the huſband, to take 
a ſubject to himſelf and wife in liferent, and to the children of the 
marriage in fee, does not conſtitute the children creditors, but only 
| heirs of proviſion : If then an explicit obligation to take the fee di- 


nterpreted 
1 7 he children, than 
their 1 


for 


ſo 


* 

the father till his death, but limited in his perſon 
uſe and beboof. And the caſe here is the more plai 
had a power of diſtribution at any time during his life; and even at 
the laſt moment before his death, he might have made what diviſion 
in the fee he pleaſed amongſt his children. Is not this inconſiſtent 
with their character of creditors? for how could an action be compe- 


tent during the father's life? If there was an action, each of them 


could purſue ; but what could any of them purſue for ? It is obvious, 
till their father's death not one of them could aſk a fixpence ; which 
is a demonſtration they could have no action, and c ly were 
not creditors. A power of diviſion therefore to be exerciſed at a fa- 
ther's laſt moments, plainly imports, that the 20e to the children is on- 
ly to commence at the father's death, and that they are heirs, not 
creditors. To ſtrengthen this let it be conſidered, the principal que- 
{tion here is not concerning any determinate obligation, of a ſpecific 
ſum, or particular lands, which might more eafily, imply a jus crediti ; 
but concerning an undetermined obligation to provide an aniver/itas, 
ſcix. the conqueſt, to the children of the marriage; which has always 
been interpreted to reſolve into a ſucceſſion : Nor in any caſe has the 
been determined ; and there is the more reafon here, that 

beſides the power of diviſion in the father, no particular time is limit- 
ed for him to denude : And therefore theſe obligements, were they 
even explained as proper debts, with relation to the particular ſum of 
39,000 merks, as to the conqueſt could import no more but a deftina- 
tion of ſucceſſion. The laſt evidence ſhall be mentioned, that theſe 
obligements concerning the conqueſt, import no more but a deftina- 
tion of ſucceſſion, is this, whatever debts were contracted by Mr Mar- 
joribanks any time of his life, muſt certainly afte& the conqueſi, the 
_ childrens 
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childrens provifions notwithſtanding, which is plainly inconſiſtent 
with theſe proviſions being ftrid obligations. 

Replied for Mrs Arbuthnot, The clauſes with relation to the con- 
queſt are concerted in the fame form and ſtyle with that of the ſpeci- 
al ſum : Now, whatever meaning the parties had with relation to the 
ſpecial ſum, how is it poſſible to put a different meaning upon the 
ſame words in the clauſe of conqueſt ? Were there therefore any toun- 
dation for the diſtinction of an obligation to provide an univer/itas, 
and to provide a definite ſum, it could have no place here. But 2do, 
There is no foundation for the diſtinction: Without queſtion one 
may convey or diſpone even a ſbes ſucceſſionis, what he may ſucceed to 
by the death of another ; and upon devolving of the ſucceſſion, the 
diſponee has an action againſt the diſponer to make up proper titles, 
and denude. In the fame way may one aſſign, or oblige himſelf to 
aſſign, the profits to be made in any particular adventure, * 
particular time. The obligement in queſtion is of the ſame nature: 
Mr Marjoribanks became bound, whatever lands, Sc. he ſhould 
© acquire during his wife's liferime, to take the rights and ſecurities 
© of the half to himſelf, for the uſe and behoof of the children of the 

4 marriage in fee.“ Would not a contract of this kind, entered in- 
to with any third party, been effectual ? Or let it be Mr 
ibanks had been obliged to take theſe rights in name of ſome 
third party, for the ue and behoof of his children, as aforeſaid ; would 
theſe children os en Rnd if tos» to their father? 


pri had been ule for ole len; termi th ſum ; the 
contrary whereof muſt however be admitted. In ti 
wrong to advance, That the ſubject could 
the father obliged to denude during his li 
provifion hare a title to dcm the exten of th 
diſſolution of the marriage; w undoubtedly gate beer 
might have done; after which ſhe had another 

father, to take the infeftments of the half of the — 1 — 
for her uſe and behoof nominatim in fee, or in — bs tiene ts- 
nuded himſelf of the fee of that half ; becauſe a truſt implies in the 
to denude. And the one or other would 


fignify nothing i „ 
2." gy tin co av for the 
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age 3 that is, he ought to have done it immediately after the diſſolu- 
tion of the marriage. Add to which, quod fine die Sw flatim die het ur, 
and a truſtee may at any time be obliged to denude, though no ſpe- 


cial time be limited. The power of diviſion is alſo laid hold on, to 


help out this argument, that the father was deſigned to be proper 
fiar, and not truſtee ; but it ſeems evidently to point the other way : 

Indeed a pover of diviſion is a native confequence of one's having the 
but the reſerving ſuch a faculty directly implies that the 
father had no right of fee, no power to divide without that reſerva- 
tion. Where the father is fiar, and the children only heirs of pro- 
viſion, he cannot only do onerous deeds, but likewiſe rational deeds, 
in favours of a ſecond marriage, or ſo; and confequently much more 
has he a power of making a diviſion amongſt his own heirs of provi- 

fion of the fame marriage, without any reſerved faculty, as has been 
frequently found ; the natural import therefore of a clauſe reſerving 

ſuch a faculty, is, that without the reſervation he has no ſuch power; 
and conſequently that he is not fiar: For though a power of divi- 
ſion may ſubſiſt without the property, there can be no property with- 
out a power of diviſion. Anfwered to the laſt nt about the 
debts ; that if by Mr Marjoribanks's debts here, are meant debts con- 
traced before diſſolution of the marriage, there is no queſtion theſe 


would afec the conqueſt even preferable to the children; becauſe al- 


beit theſe children upon their exiſtence, became creditors to their fa- 
ther, they were only creditors /ub conditione, providing there ſhould 
be any conqueſt during the marriage, which conqueſt could only be 
computed, deductis debititi. And 2dly, As to debts contracted after the 
_ diſſolution of the marriage, ſo long as the truſt-right remained in nu- 
dis fimibus abligatianis. while the father was by the rights and inveſti- 
tures of his lands, abfolute proprietor, there is no doubt that creditors 
contracting with him, or purchaſing from him, would be preferred, at 


y» leaft according to their rights and diligences ; but even in that caſe, 


it muſt be admitted, that the children would have a proper action 


againft their father, or his heirs of line, to relieve the conqueſt 5 


theſe ſubſequent contractions, though for onerous cauſes; which is 
certain evidence that this is no deftination of ſucceſſion. 
* The Lords found, That Edward Marjoribanks of Hallyards, by 

the contract of marriage, obliged himſelf to provide the 

_ © half of the conqueſt to himſelf, for the uſe and behoof of the 
children of the marriage in fee, whereby he became a truſtee 
for the behoof of the children of the marriage; and that ac- 
tion was competent to the only child of the firſt marriage, af- 
_ © ter the deceaſe of the mother againſt her father in his own 
( lifetime; and that the fame action is now competent to her 
2 daughter, as her aflignee, againft the heirs of her father ; and 
therefore found there is no yt for Sir Edward Gibſon s ſer- 
vice, as heir of proviſion to his grandfather.” 


And again, after a reclaiming petition and anſwers, they found the right of the clauſe of 
þ IE II exons of munrngy wIG en 
„and not by a ſervice ; and therefore preferred the aſſignee ; and found 
wo place for Sir —— — 
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N? LXXXIN. 4th February 1726. 


A Tocher given by a Father in his Daughter” Contra of Marriage, in- 


ports nit a Diſcharge of the Conqueſt provided to her in her Father”s 
Contract of Marriage. 


this ſame proceſs it was pled by John Marjoribanks of Hallyards, 
heir of the ſaid Edward Narjoribanks his ſecond marriage, againſt 
both the above parties, Sir Edward Gibſon and Agnes Arbuthnot, 
That their mother Jean Marjoribanks, only child of Edward Marjo- 
ribank's firſt marriage, being provided to the ſum of 25,000 merks, 
in her contract of marriage with Sir Thomas Gibſon, whereof 1 5,000 
merks payable ſoon after the marriage, and the remainder at his 
death, it muſt be underſtood in ſatigſaction of all ſhe could demand in 
name of conqueſt or otherwiſe, although not expreſsly bearing to be 
in /atisfaftion ; from this principle, That proviſions in contracts of 
marriage are always underſtood to be in fatisfaction ; Stair, l. 1. t. 8. 
{ 2. in med. which was pled with the more aſſurance in this caſe, in 
reſpe& it was a moſt equal tranſaction, and the 25,000 merks an ample 
equivalent for what her claim was worth at the time of her marriage 
with Sir Thomas. For the proviſion of 30,000 merks being reſtricted 
in the caſe of one daughter to 16,000, and that not payable till after 

the father's death ; it cannot be denied but the 25,000 merks, where- 
of 15,000 preſently payable, was a full equivalent for the 16,000, pay- 
able after the father's deceaſe, and for the preſent worth of her ſhare 
of the conqueſt ; which might have been nothing at all ; which ſhe 
might not have lived to have right to, and which might have proved 
very inconſiderable, if more children of the marriage had exiſted, 
her father and mother's marriage ſubſiſting at her marriage with Sir 
Thomas Gibſon. And though this point ſhould not be pled fo high, 
as to preſume proviſions in contracts of marriage to be always in full 
ſatisfaction ; let them be in ſatisfaction pro tanto, and imputable in 
former proviſions, which muſt be allowed and determined 29th June 
1680, Young contra Pape and Vans. This will be ſufficient for John 
Marjoribanks ; becauſe it follows, That where the laſt proviſion is 
higher than the firſt, it muſt be reckoned in fatisfation of the firſt ; 
_ which ſquares preciſely with the preſent caſe, in that, according to 
any rational way of computing, the proviſion here given in the con- 
tract of marriage was more valuable at that day, than any claim or 
bes ſucceſſionis the daughter had. - 
Anſwered for Sir Edward Gibſon and Agnes 


s Arbuthnot, It is a ge 
neral rule, that a creditor is not preſumed to diſcharge his right; 

and in the preſent caſe, where a father is giving to a daughter, the 
preſumption is rather whatever proviſions he ſtipulates in the daugh- 
ter's contract, beyond what he was expreſsly bound to, are done anuimo 
donandi. It is granted indeed that proviſions in a contract of mar- 
riage, will, ſo far as they go, extinguiſh every former fþecial provi- 
fion ; but by no means any undetermined general claim, as a clauſe of 
conqueſt, a legitim, or ſuch like; which is perfectly agreeable to the 
deciſion Young, cited above: Thus the 25,000 merks will extinguiſh 
the former 16,000 merks ſpecially provided to the daughter, — 
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he who gives 25,000, at the fame time gives 16, 00; but the n 
cent ſum of merks will not be imputed in ſatisfaction of her 
claim of conqueſt pro tanto; which was not fo liquid as to admit of 
any thing like compenſation, or unputation ; nay, properly ſpeaking, 
was not in being at the time, but did afterwards ſupervene at the dit- 
ſolution of the father's marriage by the mother's 7" pod and there- 
fore that ſuperplus will be underſtood as a donation flowing from pa- 
ternal aſſection, not as payment or anticipation of a claim that had 
no proper exiſtence till afterwards, and for that reaſon not preſumed 
to have been under conſideration. The fame way, a bond of 
fion, or a tocher contracted, though never fo great in extent, if it 
bear not in fatisfaction, will not exclude the accepter from his le- 
gitim. It is true, to make an equality amongſt children, collation or 
amputation is introduced ; and fo, if there had been more children of 
Mr Marjoribanks's firſt marriage, the half of the conqueſt would have 
been ſet apart to them from the heir; and in drawing her ſhare there- 
of, Mrs Jean behoved to collate the ſum already received; but the 
benefit of that would not in the leaſt accrue to the heir, but to the 
other children. And therefore Mrs Jean being the only child of the 
marriage, ſhe muſt have the proviſion of conqueſt entire, beſide the 
general proviſion in her contract of marriage. It has no influence 
upon the , though it ſhould be found, that the proviſion of 
ſt falls not to the children as heirs (which is Sir Edward Gib- 


4 The Lords found, That the tocher given to Jean Marjori ibanks, 
2 albeit more than the ſums 
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Ne LXXIV. 2½ June 1726. 
Sir WILLIAu JounsToN of Weſterhall contra the Marquis of 


ANNANDALE. 


The Actions negotiorum geſtorum, in rem verſum and funeraria arc 
not competent, where the Purſuer afted upon another's Mandate, with- 
out Intention to ſerve the Defender. 


IR WiILIAu Jounsrox, upon an order from the * of 
Annandale, to raiſe money for defraying the late Marquis's fu- 
nerals, by which order ſhe obliged herſelf to indemnify him for the 
ſame, having uplifted the fum of L. 482 of bygone reſts from Hen- 
derſon, one of the late Marquis's factors; this Marquis brought an 
action againſt him, to account for this and other intromiſſions ; and 
Sir William brought a counter- action againſt the Marquis, for cog- 
noſcing the charges of the funerals, and for declaring, that the mo- 
ney uplifted from Henderſon being laid out that way, ought to be 
ſuſtained as a ſufficient article of diſcharge and exoneration. 

It was pled for the Marquis, That Sir William having a 
the faith of the Marchioneſs in raiſing the money by her order ; the 
preſumption is, that he acted ſolely in conſequence of that order, 
with a view to ſerve the ddl aloe ; and there is no preſump- 
tion, chat he had an intention to oblige the heir; whence, as he could 
have no adi zegotiorum geſtorum, in rem or funeraria, againſt the 
heir, in his own right, but in name of the Marchioneſs his employer; 
ſo now when he is pleading a diſcharge and exoneration againſt the 
heir, he cannot himſelf from the Marchionels ; for that diſ- 

being founded upon the of the rents to the fune- 
rals, which, in the eye of the law, is the Marchioneſs's deed, accord- 
ing to this maxim: Qui facit per alium, ipſe facere videtur.” If 
he plead upon her deed, he muſt ſuſtain all the legal objections com- 
petent againſt her; and were ſhe in the field, it would be competent 
for the Marquis to plead againſt her, that intzs babuit, by her intro- 
miſſion with her deceaſed huſband's executry in ; and that 
therefore ſhe could not plead upon the application of the rents intro- 
mitted with in Scotland, to the defraying of the funerals, which ſhe 
had no title to uplift. 

It was anſwered for Sir William, That the a&io negotiorum geſlorum, 
in rem verſum or funeraria, ariſes from the fact of applying money for 
another's behoof, whether the intention was to ſerve that other or not; 
thus Sir William having uplifted the defunct's rents, and applied them 
to his burial, it was utiliter geſfum, and he muſt be exonered at the 
hands of all concerned; and it matters not whether he acted by a 
mandate or not; for what prejudice is it to the Marquis, that Sir 
William took a further pactional ſecurity from the Marchioneſs for 
his own ſafety? So then, if any man lay out money profitably, for 
the behoof of another, ſappoſe he take a third party bound to indem- 
nify him, that is but an additional ſecurity ; and the perſon that lays 
out the money, has it plainly in his choice, to purſue him for whoſe 
behoof the money is laid out, or to take himſelf to the additional ſe- 


Uu curity 
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curity given by the third party, who becomes engaged to keep him 
ſkaithleſs. And when the action is directed againtt the perſon bene- 
fited, it is plainly in the purſuer's own right, as being founded upon 
his ta of application, and therefore he cannot be obliged to ſuſtain 
any objection that might be competent againſt his mandant. 
Replied, When a maſter gives orders to his ſervant to do any fact, 
the actions ariſing therefrom, are competent to the maſter alone: 
Thus Sir William Johnſton is only to be conſidered as the Marchio- 
neſs's hand; as he laid out the money by her order, he has no action 
or exception, but as in her right. For in general, it ſignifies not 
who acts, but in whoſe name, and by whole authority. 
The Lords found Sir William could be in no better caſe than 
* the Lady Marchioneſs.“ 


No LXXXV. Niue 1726. 


KATHARINE Harvit contra Mr Georcet GorDonN, Profeſſor in A- 
berdeen. 

A Deed intrinſically null, if capable of Hemologation ? 
ATrarinE HARviE, the youngeſt of five heirs-portioners, ha- 
ving jointly with her fitters diſponed the common heritage to 
Mr George Gordon, took bond for the price. At that time ſhe was 
only eleven years of age, and conſequently the deed as to her 19% 
jure null: In a reduction therefore of that diſpoſition at her inftance, 
it being alleged, that after her majority, ſhe had homologated the 
tranſaction, by accepting the annualrents of her ſhare of the bond 
given for the purchaſe. The queſtion- aroſe, © If a diſpoſition of 
lands ip/o jure null, is of that nature, to receive any force from ho- 
__ © mologation.” | 29 

And it was pled for the purſuer, in ſuch things as may be perfect- 

ed ſolo conſenſu, and where writ is not neceſſary, it is allowed that 
null deeds may be ted, becauſe the deeds of tion 
are a proof of an after- conſent: And fo if a pupil had granted a bond 
or ſold his moveables, deeds of homologation after majority might 
validate the deed or fale, becauſe in neither of thele caſes is writ ne- 
ceſlary ; ſo the wife's new promiſe after diſſolution of the marriage, 
is an effectual new obligation, and effectual, though the former was 
ipſo jure null. But the fingularity of the preſent caſe lies here, that 
by our law there can be no conveyance of heritage, without ſome 
valid deed in writing, however expreſs the conſent of parties be; 
now the diſpoſition in queſtion is % jure null, not any conveyance 
of the property, more than it had been a diſpoſition without the fub- 
ſcription of the party or witneſſes: Wherefore it is neceſſary, that 
there intervene ſome valid writ, obliging her to diſpone the lands; 
for her verbal promiſe to difpone, or her facts and deeds implying an 
acquieſcence in that null writ, does no more oblige her to fell or quit 
her property, than if no ſuch null writ had intervened. 
It was anſwered, That here the diſpoſition is in itfelf a formal va- 


lid deed, without any objection that appears againſt it ex facie ſcrip- 
ture. 
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tare, It is indeed reckoned null, as ſubſcribed by a pupil; but what 
is underſtood by this nullity? Not that it is entirely and to all in- 
tents null, as a diſpoſition unſubſcribed ; this cannot be the meaning, 
for without queſtion it is a good title for preſcription ; but barely that 
the objection of its being the deed of a pupil is receivable againf it, 
directly by way of exception, without neceſſity of a reduction : The 
diſpoſition then is in itſelf a formal deed, and proper to convey the 
lands in queſtion: The purſuer indeed had an objection againſt it, 
ſufficient to hinder the tranſinĩſſion; but if ſhe has conſented expreſs- 
ly or tacitly not to uſe this objection, the caſe comes to the ſame, as 
if it never had been competent; for though land-rights are not tranſ- 
ferable by ſole conſent, any objeftion may be renounced by ſole con- 
ſent, competent againſt a diſpoſition of lands already formally conſti- 
tuted. To illuſtrate this, let it be conſidered, that a diſpoſition of 
lands by a minor in the confines of majority, without conſent of cu- 
rators, is equally null with a diſpoſition granted by a pupil; and yet 
it will hardly be maintained, but that the diſponer's expreſs ratifica- 
tion after majority, though not in writ, will exclude him from ma- 

king any objection againſt the conveyance. 
Replied, If it ſhould be yielded, that a verbal ratification is ſuffi- 
cient to confirm a minor's diſpoſition, there is no argument from 
that to the caſe in diſpute. It might be pled with ſome ſhew of rea- 
ſon, that a minor's deeds without conſent of curators being null, not 
for want of a formal conſent, but from the preſumption juris et de 
jure of leſion, if in his majority he renounce the objection, the deed 
comes to be good; for here the deed is once formally eftabliſhed, 
with all its eſſentials, and the objection competent againſt it, not 
founded in any intrinſic defect of the right, but in the perjonal cir- 
cumſtances of the granter: And this will be more evident, when 
deeds are conſidered, granted by minors who have no curators, which 
are equally effectual, as where there are curators, and they confent- 
ing. Now it appears plain, all other things being equal, that the 
extrinſic circumſtances of a minor's having or wanting curators, can- 
not have the force, to make intrinſically null or formal, any deed 
granted by him: And therefore it is, when a minor's deed without 
conſent of curators, is pronounced iþ/o jure null, it is not that the 
deed is any way intrinſically defective, more than where the curators 
conſent, or where there are no curators ; but ſimply in oppoſition to 
theſe cafes, where leſion is not preſumed, but muſt be proven, which 
makes the form of a reduction neceſlary ; whereas here the lefion 
being apparent without any proof, as a defence inſtantly verified, 
needs not run the circuit of a reduction. But when deeds granted 
by pupils are ſaid to be iþ/o jure null, it is in a different ſenſe; there 
the nullity is i2trinfic, through the original want of confent, the law 
having laid down in general, a præſumptio juris et de jure, in the cafe 
of pupils, idiots, madmen, that by defect of underttanding, none of 
them are capable to conſent, or bring themſelves under legal engage- 
ments. The compariſon therefore is juſt, at leaſt as to the queſtion 
in hand, that this diſpoſition is no more effeQtual, than if remaining 
unſubſcribed ; the ſimple conſent of the granter is no more capable 
to validate the one than the other; and whatcver effect homologa- 
tion may have, to remove an extrinſic objection competent againſt a 
Written 
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_ written conveyance of lands, it certainly never can have the effect to 
eſtabliſh ſuch a conveyance, where there truly is none. 

It was argued in the next place for the defender, Granting this deed 
#þ/o jure null, as wanting that rational conſent to which alone the law 
gives eſſect, and which only can be adhibited by one /ciens et prudens ; 
yet when that conſent is afterwards adhibited, and the deed no longer 
wants any of its eſſentials, en ipſo it becomes completed and effectual, 
as that rational conſent had been interponed in the beginning. 

To which it was anſwered, Since the alleged effect of the conſent 
here, is not to take away any extrinſic exception, that might be com- 
petent againſt a conveyance in itſelf intrin/ically good; but truly to 
eſtabliſh and validate a conveyance, without that conſent intrinſical- 


ly null and of no avail, it ought to be in writing, according to all 


our laws and practice: For in general, no conſent can have the 
force of a conveyance of lands, whether originally interpoſed, or 
referring to an anterior otherwiſe intrinſically null deed, unleis it 


The ſecond point pled was, How far there was ſufficient evidence of 
homologation, ſuppoſing the deed capable thereof. And it was con- 


deſcended on, That ſhe received ſome of the annualrents and a part 
of the principal ſum in minority, and ſome of the annualrents after 
majority, of the bond which was given by the defender for the price 


of the lands, which was contended to be as ſtrong an act of homolo- 


gation as could be; for taking the annualrents was an acquieſcence 
in the bond, and conſequently in the diſpoſition : And here there are 
a ſeries of facts, which ſhew the acquiefcence to have been moſt de- 
liberate. 


It was anſwered, The purſuer's knowledge of the bond, does not 


infer her knowledge of the diſpofition, to which the bond refers not; | 


there is therefore no evidence, that ſhe knew the circumſtances of 
the tranſaction ; without which knowledge, tion or acqui- 
eſcence can never be inferred. And there is this further circum- 
| ftance, that though ſhe was truly major, the figned the diſcharges of 


the annualrents together with her curators, as if minor; whence 


there is a preſumption, ſhe thought herſelf · ſtill minor; and in theſe 
circumſtances ſhe will be confidered, rather as relying upon her cu- 
rators, than acting ex propria ſcientia. 2do, The facts condeſcended 
on were not ſo free and voluntary, as to infer any fort of conſent or 
acquieſcence: Mr Gordon was poſſeſſed of the purſuer's eftate ; ſhe 
had no other fund whereupon to ſubſiſt; it was therefore of abſolute 
neceſſity that ſhe accepted the annualrents ; and the law would at- 
tribute her acceptance to that cauſe, and not infer tion, 
even though ſhe had known the whole tranſaction : And indeed it 
would be inhumanity to interpret an act of ſuch neceſſity, a for- 
feiture of the purſuer's right, eſpecially when her adverſary was pol- 
ſeſſed of her eftate, and on that account was debitor in much more 

than he paid her in name of annualrent. 5 
Replied to the f, One truly major, is preſumed to be prudens and 
ſciens, and is not preſumed to take payment of a bond, without know- 
ing for what cauſe it was granted; befides that by a clauſe in the 
bond, it became only payable, upon homologating and approving the 
diſpoſition in queſtion, which being expreſs, leaves no room for pre- 
: | ſumptions. 
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ſumptions. To the fecond, If the purſuer choſe rather to ratify a rea- 
ſonable tranſaction made with Mr Gordon, than to lay out money 
u a reduction thereof, and in the mean time want her annual- 
rents, this will be interpreted the eſſect of prudence, rather than of 
neceſſity: And even the neceſſity alleged, is but a neceſſity of choice, 
a reaſonable motive, to oblige one to conſent to one thing rather than 
another; by no means ſuch a neceſſity of nature, as to take away the 
freedom of the mind, and capacity of giving c 
8 The Lords found, That the deeds and qualifications of homolo- 
* gation inſiſted on, do not oblige the petitioner to ratify or re- 
ne the diſpoſition quarrelled. 


Ne LXXXVI. : June 1726. 


Mr Ions * Miniſter at * contra Dr Jonx Munzar 
of Cavens. 


If an Heritor, apon whoſe Lands the Stiend is locale, 6 — 
to the Miniſler? 
N the year 1650, a decreet of modification and 

[ tained at the inflance of the miniſter at Kirkbean, 


of Dr John Murray, extends to 440 
parcelled out in ſmall tenandnes, 


ſr wan ed the the x „That in the preſent caſe, where there 
is no titular in the poſſeſſion of the teinds, where there is no mortal 
that receives or intromits with the teind but the heritor, or theſe de- 
riving right from him, the heritor muſt certainly be liable, whether 
he himſelf aQually intromit, or his tenants deriving right from him 
The lands which are here burdened with this fiipend, are traly po 
tenants, for 


intromitter, though he has not actual 
dee he has accepted of a rent in lieu thereof. : 
| | X 8 c 
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It was anſwered, That where the kankes ſets his land for a joint 
duty for ſtock and teind, where he ſets the teind expreſsly as well as 
the ſtock, there the purſuer” 8 ent is concluſive, becauſe in a 
word, Qui facit per alium, facit per ſe ; but it fails, in that here the te- 
nants have not tacks of the teind from the heritor ; he ſets to them 
nothing but his own inter in the ground, and the rent he draws is 
expreſsly in lieu of that intereſt, not at all for the teind; ſo that he 
has this relevant defence, That he never intromitted with any par- 
cel of the teind, nor any thing in lieu thereof.“ It is indeed true, 
that by the maſter's tack of the ſtock, the tenants have acceſs to the 
teind; but that has no influence; whoever draw the teind, whether 
titular or tackſman, the maſter has no concern; it the tackſman, he 
muſt be liable no doubt, according to his intromiſſion, but not at all 
his maſter, ſince none can be liable for the facts of others whom they 
did not authoriſe : The maſter gave authority to his tenants to labour 
and ſow the ground, and to ſeparate the fruits therefrom ; but by 
none of theſe are the tenants made liable for the teind, but by their 
fact of appropriating the teind by perception, which they had no au- 
thority to do from their tacks, and which they had in ade paper to 


ſhun, by intimating to the titular, or others having right, to come and 


make a ſeparation betwixt ſtock and teind ; mh in defect of them, to 
make the ſeparation themſelves, at the fight of a competent judge. 
It was pled, in the ſecond place, for the purſuer, Whatever is in the 

al caſe, here where his right is founded a decreet of mo- 
dification and locality, the heritor muſt certainly be liable. A ſtipend 
being debitum decimarum, aſſecting all the teinds ; whenever it is lo- 
called upon any particular — it ceaſes to be a burden upon the 


reſt; S as taking from the miniſter's ſe- 


curity, if in lieu thereof, by the decreet of locality, there were not a 
perſonal action againſt the heritor. Whence it is, that when a decreet 
of modiſication and locality 
proportion of ſtipend is laid upon the teinds of any particular * 
lands, it is always the meaning of ſuch determination, that the mi- 


nĩſter have acceſs for his payment againſt that heritor for one entire 


ſum; which therefore cannot ſplit and be divided amongſt his tenants 
without the miniſter's conſent. 
To which it was anfwered, That this would not even be a plauſible 
argument, though the purſuer could ſay, that a decreet of locality is 
deſigned i in favours of the miniſter; whereas, on the contrary, the 


power of localling ſtipends is given to the patron, without any view 
thereby of making the miniſter's condition better. For the minifter's 


ſecurity is not weakened, in reſpect notwithſtanding a decreet of lo- 


cality, the remanent teinds continue to be liable, though only, in the 
ſecond place, failing the localled bolls. But more directly, by what 
power can it be pretended, that the proprietor of a piece of land muſt 
be liable for ſti „ becauſe it pleaſes the patron to burden 
ihe tales of ts prove of nd with mere or bas of the Wh which 


dalle comegion to produce fch an ee The fipend indeed 


connection to produce fuch an effect : The ſtipend indeed 
localled upon any portion of the teind ; for ſtipends being a 


may 
14 
to a 


a part, which was 


was before over the whole; rr 


is made out to the miniſter, and that a 


the whole teind, this is no more but reſtricting a right 
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of this reſtriction, any third party who has no right to teind, ſhould 
become perſonally liable, without his confent, and contrary to the na- 
ture of his right, is fo repugnant to the common principles of equity 
and juſtice, that the purſuer muſt ſurely bring more than a plauſible 
argument, drawn from conveniency, before he gain his point. And 
this looks ſtill more odd, when it is conſidered, that no mortal is di- 
realy liable for ſtipend, which aſſects only the teind, and not the 
reind-maſter, except in fo far as he intromits therewith ; and yet the 
intent of this proceſs is, to make one liable for ſtipend, who is neither 
teind-maſter nor intromitter. 
It was further urged, That unleſs the heritor were perſonally liable, 
where the ſtipend is localled, it would be eaſy for him, in the ma- 


great his quantity of teind happen to be, 
he ought to be liable for no lefs, however ſmall be the quantity. But 
were this otherwiſe, the argument would yet be inconclufive z for 
i is locality eſfectual, the remanent 
ſubſidiarie ; which is evident, in 
ſtipend being debitum decimarum, the decreet of locality does 
not exeem the other teinds, but decerns only the ſtipendiary to draw 
the localled teinds firſt. 
Lords found the heritor not liable ; but this ſentence being 
« reclaimed againſt, the cauſe was afterwards taken away by a 
+ fubmuſſion.” 


Ne LXXXVI. F July 1726. 


Competition betwixt StxcLarr of Southdun, and SincLarR in Brab- 
ſterdoran. | | 


Competition betwixt an Executor-creditor, and an A Miene by the Defunct. 


IxclAIR of Southdun, executor-creditor to the deceaſed James 
Sinclair, clerk to the bills, confirmed a debt due by James Mur- 
ray merchant in Leith, and upon this title competed with Sinclair m 
Brabſterdoran, to whom James Murray's debt had been conveyed by 
the creditor James Sinclair, but never intimated. 


For the executor-creditor it was pled, That an without 
intimation, is like a diſpoſition without infeftment ; they import 


equally a perſonal action againft the author, but are by no means a 
conveyance ; the author is not denuded until intimation or infeft- 
ment; in demonſtration whereof, the author can again aſſign or diſ- 
pone the ſubjects ; and the firſt intimation or infeftment will be pre- 

ferred, which could not be, were the author denuded by the fimple 
aſſignation or diſpoſition ; for upon that ſcheme, the ſecond would be 
& non habente poteflatem, and conſequently null. The ſubject therefore 


"i 8 
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remains with the cedent, until intimation by the aſſignee, conveyable 
again by his voluntary alienation, and affeQable by his creditors. 

On the other ſide, it was pled for the aſſignee, That nothing can be 
underſtood as in boni: deſuncti, but what be to him before his 
death, what in a ſtrict ſenſe he could call his own, and as fi:ch, diſpoſe 
upon at his pleaſure. Now, for this reaſon, a ſum aſſigned, though 
there is no intimation, is not in bonis deſuncti, the defunct did all in his 
power by the aſſignation to alienate; and if the intimation was fur- 
ther neceſſary, that was the work only of the aſſignee. In a word, it 
is inconſiſtent that a ſubje& be conſidered as mine, which I have done 
the utmoſt to alienate, and which I cannot therefore diſpoſe of, or in- 
tromit with, without being guilty of a crime. That intimation is a 
ground of preference amongſt aſſignees, makes no argument, for that 
is in favorem only of the diligent, to the nature of the con- 
veyances ; and were the nature of the rights only conſidered, the firſt 
aſſignation would undoubtedly be preferred. And this ſeems to be 
the plain import of the act of Parliament made in 1690, which de- 
clares, * That ſpecial ions, though not intimate in the life of the 

„ cedent, are good and valid rights and titles; albeit the ſums of money 
« therein contained be not confirmed.” For if, notwithſtanding ſuch ſpe- 
cial aſſignatĩon, the ſums of money or goods ſpecially aſſigned were 
in bonis defuncti, » confemation by the analogy of cur law would be 
neceſſary. In the / place, the decifion 27th July 1669, Redpath 
contra Home, was adduced, mentioned by Lord Stair, l. 3. f. 1. 5 15. 
where this caſe was determined. 

It was anfwered, That the preference given to the firſt intimation, 
is from the nature of the thing ; the favour of diligence it cannot be, 
if it be allowed, that his caſe is leſs favourable in the way of dili- 
gence, who intimated yeſterday an aſſignation he obtained a twelve- 
month ago, than his who got but his aſſignation this day, and inti- 
mated the ſame moment, and yet the firſt intimation in all caſes is 
preferred; it can only be, therefore, that the cedent is not denuded 
until intimation ; notwithfta the aſſignation, the ſubject remains 
in his perſon, which he can validly u or aſſign, as no affignation 
had been granted; if, indeed, he uſe this right in prejudice of the 
aſſignee, he will be liable upon the perſonal warrandice in the aſſig- 
nation, which is all the aſſignee can in law affirm ; but he ought to 
reflect, theſe two are very compatible, a right of property in one's per- 
fon, and an obligation upon him to transfer that to another, 
which he cannot di without being liable pro intereſſe. An- 
ſwered to the argument drawn from the act 1690, Though the ſubject 
truly continues in bonis an aſſignation unin- 
timated, it will not follow, that the Ages muſt be confirmed, the 
intimation without more, taking the fubjeRt our cz bereditate jac 
mobilium, and eſtabliſhing it fully in the affignee : 93 47 
aſſignation is fimilar to a diſpoſition or adjudication, upon which in- 
feftment taken after the death of the difponer or debitor eftabliſhes 
the ſubject, which in the anterim was in bereditate jacente, completely 
in the perſon of the diſponee or adjudger. As for the deciſion cited, 
r there the aſſignee had got a bond 

of corroboration, and a partial payment after the cedent's death, 
which has been always reckoned 3 To con- 


_— 


COURT OF SESSION. 


= 
: 
Z 


2 
8 
: 
8 
: 

'B 
5 

18 


Abbreviate of Adjudications muft be recorded. 


of certain lands, 


Tecual adindicar: 


within year and day 


Jean Edmonſton's 
'« ading; 


N EDMONSTON, having right to an adj 


ved to be ranked par: paſſu with the firſt 


cra 
in the 


Fe 


thereof. 


It was objected, That 
cation is not recorded ; 


adjud 1 
duly 


and Eliſabeth 


by act 31. Parl. 1661. 


Anſwered, The act 62. Parl. ,z661, 


recorded, 1s 


firſt effeual 


att: 
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15 


27 
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No LXXIX. 27th December 1726. 


Jean Carr, Relict of Borthwick of Hartſide, contra BoxTawick of 
Crookſton. 


My on ng e not the Confticaion of rau, made prior 


Erwixr theſe parties the queſtion occurred, If tailzies made be- 

fore the act 1685, anent tailzies, fall to be thereby, 
ſo as to be ineffeual againſt creditors, if not regiſtered, &c. 

And for Jean Cant, it was pled, That the law makes no diſtinction, 

but lays down a plain and general rule, to diſa/low of all tailzies 

111 have E without 


w— EIK. vo 
that of the Legiſlature in the a& 33. 1690. There it is laid 
a rule, and a juſt one it is, « That foch rights as are met i 
* to alienate conſent, ſhould not be confiſcate 
crime: And in equence this rule it is ſtatute, that 
ſeſſor of an entailed eſtate ſhould not forfeit in 
of entail; but with this expreſs That t 
+ be regiſtrate conform to the act 


Garnock contra the Maſter, Oc. 

To which it was anſwered, This wks no retroſpect; it gives 
directions concerning tailzies to be made, leaving thoſe that were made 
to ſtand upon the principles of law then received: And where it ſays, 
That fuch tailzies ſhall only be allowed, &c. it cannot poſſibly 
underſtand any tailzies, but © ſuch as were to be made; and had it 
been — the Legiſlature would certainly have found proper 
words to have expreſſed it plainly, and not left it to a conſtruction 
or implication, fince it was a caſe that could not eſcape notice. As 
to the authority from the act 33. Parl. 1690, it is true, the proviſo 
of the act 1685 is there only mentioned, with no view to exclude 
former tailzies that were not r proviſo, but ex eo qued 
plerumque fit ; becauſe the g ity of ſettlements of that kind, were 
poſterior to the act. As to the decifion the Viſcount of Garnock ; 
the Lords did not find, that the act 1685 regulates the coxsrrru- 
io of tailzies made before the act, but only the 1RANSNMISSION; 
and for good reaſon, for though the act has no retroſpect to invalidate 
tailzies conſtitute ab ante, it may well regulate the ran{- 
miſſions of tailzies ; which tranſmiſſions are poſterior to the act. To 
conclude, This act of Parliament has no retroſpect; regiſtration be- 


COURT OF SESSION. 179 


longs to the conſtitution of tailzies ; and if it was not neceſlary to 
tailzies before the act, the act has not made it neceſſary. 


. 


271b December 1726. 
Heirs of Tailzie, how far at Liberty ts provide Wives. 


It was allowed 1 That an heir of tailzie, how- 
ever ſtrictly tied up, is ſtill underſtood to have a power of endowing 
his wife and children with rational : Bin & ws 
that the wife's ſhare can never go beyond the TEnex, which is de- 
termined by the law to be a rational proviſion. 
of annuity is comprehended under 
clauſe wo ſuſtained the faid 


31# January 1727. 
Competition DuTcuEss of Argyle, with MacxikL of Loſſet. 


1n what Caſes a Decreet of Adjudication, without Charge or Infeftment,- is 


an effectual Diligence to carry a Right of Reverfion. 


N a contract of wadſet, Killellan diſpones his lands to Macniel of 
Loſſet, holding feu of the diſponer, „ pore on poo 


merks of feu- ; and the clauſe of reverſion 
to renounce his rig] of wadſet, Ln The 
Dutcheſs of Argyle, and Macniel of Loſſet, having both of them led 
adj againſt Killellan the reverſer, the queſtion occurred, 
If a ſimple adjudication, without a charge or infeftment, was ef- 
* feftual to carry this right of reverfion, ſo as to exclude all adjudi- 
* cations without year and day?“ 

And it was contended for the Dutcheſs of Argyle, who had an ad- 
judication with a charge — the ſuperior, but not within Fw 
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and day of Loſſet's, That her adjudication muſt be conſidered as the 
firſt effefttual, ods gt og cded oy becauſe the common 
debitor remaining ſtill in the of the lands, burdened only 
with a piguzs or wadſet, he cannot be denuded, but by infeftment; 
and therefore, a fimple adjudication in this caſe, will convey no more 
than a ſimple diſpoſition. Had, indeed, the lands been diſponed, 
holding of the reverſer's ſuperior, nothing remaining with the diſpo- 
ner, but the naked faculty of redemption ; this perſonal right might be 
carried by a fimple diſpoſition or adjudication without infeftment ; 
but here the lands were diſponed, holding of the reverſer himſelf: 
his infeftment was not taken away by the wadſerter's, but both ſub- 
faſted together; for a proof of which, when the wadſet- right is re- 
nounced, the reverſer will not need à new infefiment; whereas a 
reverſer who has diſponed his lands, to be holden of his fuperior, 
muſt have a letter of regreſs and a new infeftment. All which is to 
n in the lands, and cannot be car- 

ried but by infeftment ; and that therefore, with reſpect to this ſub- 
ject, more than lands, a bare adjudication without a charge or in- 
feftment, cannot be reckoned an effeciual diligence in terms of the act 
1661. | 
8 it was contended, That a decreet of adjudica- 


diſponee, which he bound himſelf in by the contract. 

deed, the wadſet is contrived in form of a qualified or conditional con- 
veyance, conſiſtent with the radical right of in the 

of the reverſer, oe L008 av; th. eos, 3 3.) to LY 
upon payment or confignation of the wadſet fum ; there the reverſer 


— kan banks. ae 

holding of the reverſer, and holding of the reverſer's ſuperior; 

but betwixt wadſets where the conveyance is and where it 

is abſolute, 1 In that caſe, the re- 

verſer remaining radical proprietor, needs no new infeftment when 

the wadiet is extinganthed ; and his right of redemption being in con- 
of 
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and whoever has the right of redemption, muſt have the wadſet con- 

veyed to him, with new infeftment ; which is the only way this caſe 

can be expedited, if that fingle inſtance be excepted, where the right 

of redemption 1s competent to the ſuperior, who already ſtanding in- 

feft as ſuperior, needs not a new infeftment as proprietor - And there- 

fore, the reverſion here being only a perſonal obligation upon the 

proprietor to denude, may be carried by an adjudication without in- 
feftment, as well as by affignation. 

The Lords found, That Loſſet's adjudication of the reverſion of 
the wadſet-right, was ſufficient to carry the fame, without 
< neceſſity of infeftment or charge againſt the ſuperior ; and 
therefore, preferable to poſterior adjudications, with a charge 

* againſt the ſuperior not within year and day.” 


Ne XCII. | January 1727. 


Competition ELLior of Arkleton, Cc. with MaxweLr, Fiar of 
Nithſdale. | 


Regiftrate Reverſuns good againſt the poſitive Preſcription. 


Meikledale-hope, bheri be conveyed theſe lands 
in the 1643, to Walter Scot of Broadhaugh, who was likewiſe public- 
ly infeft; and in the 1669, Scot conveyed them to Elliot of Arkle- 
ton, who obtained alſo a charter from the Crown, with a zovodamus ; 
i have been by Arkleton 


It was anfi 
had the benefit of a poſitive preſcription, 
for more than forty years, viz. 
from the Crown abſolute, without 
document taken upon 


ept 

burden of reverſion. The act expreſsly declares, That perſons poſ- 

ſeſſing for forty years without interruption, ſhall only be obliged 

* to produce a charter and ſeiſin of the lands, or inftruments of ſeiſin 

* one or more, continued for the ſpace of forty years.” Herein the 

law is poſitive, and makes no 2 upon a reverſion, regiſtrate 
2 or 
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long time after the date of the infeftment, and the ſame in inhibi- 
tions and other diligences ; ſo that to conclude, the rule is the rune 
in reverſions, as in other caſes, that whoſo pretends to purchaſe with 
ſafety, muſt have recourſe to the records. 
«© The Lords found, That the reverſion being regiſtrate in the 
« regiſter of ſeiſins and reverſions, does not preſcribe.” 


Ne XCIII. 16th February 1727. 
FErGuss0N of Auchinblain, contra Mr QrintinN Malcoru. 


A Bill payable at a certain Day, needs not be preſented by the Porteur he- 
fore the Day for Acceptance. | 


BILL was drawn in the ifle of Man, 25th May 1720, by Mr 
Quintin Malcolm, upon John Ferguſſon, merchant in Ayr, for 
the ſum of L. 73 Sterling, payable to Mr William Flood, merchant 
in Dublin, on the iſt September thereafter, at the houſe of Mr Davie, 
merchant in Dublin; and farther bearing, © to ſtate the ſame to 

per advice.” This bill by indorſation coming into the 


effects out of his hands. 
On the other hand it was pled, 1mo, Where a bill is drawn, as 
per advice, payable at a day certain, it is the drawer's buſineſs to 
ive advice of the draught ; becauſe wherever that clauſe is, the per- 
on whom the bill is drawn, is neither bound to accept nor pay, - 
unleſs advice be given. The poſſeſſor then of fuch a bill reaſonably 
ſuppoſes, that he to whom the bill is directed, is acquainted of the 
draught, in order to his making proviſion for payment: And as the 
drawer and perſon drawn upon are underſtood to be in a correſpond- 
ence, the poſſeſſor is likewiſe in reaſon to ſuppoſe, that the drawer 
will be adviſed by his own correſpondent on whom he drew, whether 
the bill is to be honoured or not. 240, It was pled, That it would 
make no alteration, ſuppoſe the clauſe per advice, had not been in the 
bill, which was made out from conſideration of bills, payable on or 
ſome time after fight; in which the poſſeſſor may lengthen out the 
term of payment as long as he will; * 
v. 
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ouſly, it is juſt he himſelf, not the drawer, ſuffer by the omiſſion ; 
but where the money is payable, at a preciſe day of the drawer's 
own naming, the obtaining or not obtaining acceptance, neither 
tengthens nor ſhortens the day r tam. 
one bit better of acceptance, if the perſon drawn on fail before that 
time. He has therefore no reaſon to complain of the porteur, that 
made no demand before the day of payment; and if, in the mean 
time, the perſon on whom the draught is made, become bankrupt, 
the loſs muſt lie upon the drawer, who gave his debitor fo long a day, 
not the porteur, who was not guilty of any omiſſion. 
e The Lords found, That the bill being drawn, payable upon a 
os day and place certain, there was no neceſſity of a proteſt for 
not- acceptance.“ 


And upon a reclaiming petition and anſwers, the » FOR that the bill was drawn 
payable in Ireland, a foreign part, — — 
adhered to the former interlocutor. 


Ne XCIV. = | 17th February 1727. 


SINCLAIR of and the other Crepi- 


Tors of Sir William Keith of Ludquhairn, with Lady Kerr of 
Ludquhairn. 


*** and 
„ 7 thereby ſatisfied and paid, they muſt aſſign ber to any 
ber Subject in which they were infeft, in order to relieve ber of what ſhe 


faffrd, by yielding them the Preference. 


Y a charter from the Earl Marſhal, ſeveral lands are diſponed 
to Sir William Keith, particularly the lands of Boddom, in con- 
junct fee and liferent, with Dame Jean Smith his wife, for her life- 
rent- uſe of the ſaid lands of Boddom, whereupon Sir William and his 
Lady are infeft 1692. Some time thereafter Sir William contracted 
great debts, and granted heritable bonds upon the lands of Boddom, 
with conſent of his Lady, For all right, title and intereſt of con- 
junct fee and liferent, ſhe had our of the faid lands.” After Sir 
William's deceaſe, the creditors came into a ranking, where the an- 
nualrenters were preferred to the Lady by virtue of her conſent ; but 
the Lady infiſted, that in fo far as ſhe or the factor (the eſtate being 
ſequeſtered) ſhould make payment to theſe annualrenters, out of that 
fund in which ſhe was truly preferable, ſhe ought to be aſſigned by 
them to ſo much of the annualrents, in order to operate her prefer- 
ence in the price of the eſtate, preterable to the perſonal creditors, 
who had done diligence by adjudication, fo as to recover the full va- 


lue of her liferent. 
by the creditors adjudgers, who contended, 1m, 


This was 
That the Lady's conſent to the annualrenters preference, was fimple 
and abſolute ; At ſhe could have no recourſe againſt her huſband's 
heirs, for what ſhe ſuffered by conſenting to theſe annualrents, far 
leis againſt his creditors. 3 relict is infeft in an anunity 
out of lands, gue — unamquamgque glebam, and has conſented dbl 

3 A ritable 
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ritable debes, which may reſtrict her annuity, it is a queſtion if ſhe 
may not, in ſo far as the annuity is reſtricted, bring the deficiency 
or inlakes to be a real burden upon the ground, in the ſame manner, 
as the ſubject out of which her annuity was conſtitute, had not been 
originally of the extent of the annuity ; but in the caſe of a liferent- 
lacality, which of its own kind is a right of property, the wife's con- 
courſe and conſent with the huſband, in alienating the ſubject, muſt 
as much reſtrict and diminiſh her right in the ſubject, as the huſband's 
eſtate is diminiſhed and reſtricted by an alienation apart. And in fo 
far as the creditors can diſcover, it never was made a queſtion, but 
if the wife had conſented with the huſband in an abſolute diſpoſition 
of a part of theſe lands, over which her liferent-locality was conſti- 
tute, her liferent would thereby be reſtricted pro tanto of the aliena- 
tion, without a poſſibility for her to recover any ſum of money equi- 
valent to the right renounced. LD 
there is no reaſon why it ſhould not likewiſe hold in infeftments of 
annualrent ; and therefore, in the preſent cafe, the Lady's conſent 
can afford her no recourſe againſt her huſband or his creditors, whe- 
ther directly upon pretence of eviction, or indirealy, by obliging 
the annualrenters to aſſi 

Anſwered for the Lady, Donatio nunquam præſumitur; when a wife 
conſents to the alienating or burdening her liferent-lands, to aſſiſt her 
huſband in his neceſſities ; there is no preſumption that the defign: 
abſolutely to give away, more than if ſhe had granted i in 
Her own heritage for her huſband's debts. Thete, all of them are of 
the nature of cautionary engagements, implying a recourſe for recon- 
pence, from the very nature of the 
The creditors pled in the ſecond place, There is no obligation upon 
the annualrenters, upon drawing their payment, e 
eee 
way, W hinders preferab itors, traril — 
ſig * e Theſe an- 
nualrenters have a preference, both upon the fee and the Lady's life- 
rent of the lands of Boddom ; they cannot arbitrarily burden either 
of theſe ſubjects, but if they draw their whole ſhare out of one, muſt 
aſſign proportionally againſt the other; ſo that upon the event, each 
may be burdened in proportion to his ſubject. If therefore the an- 
nualrenters grant aſſignation of their annualrent- rights to the Lady, 
it can only be proportionally, not for the whole. 

. The prefiar cafe is not that of two in- 
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pledged her liferent-lands for her huſband's debts ; or which comes 
to the ſame, ſhe conſented to the creditors preference in theſe lands, 
for their ſecurity and payment ; it is not conceivable, but in this 
tranſaction ſhe defigned herſelf a relief, as far as was conſiſtent with 
the preference of theſe creditors, whoſe ſecurity was in view; and 
to this relief the creditors, who reap the benefit of her funds, are 
bound ex bono et &quo to contribute, as far as is conſiſtent with their 
own intereſt. © Hence ariſes the obligation upon creditors, in all 
« tranſactions, where one intervenes for , Cautionary 
or the like, to aſſign upon payment, to the perſon intervening for 
* his relief.” If now the annualrenters became implicitly bound, 
upon the liferentrix her c to their preference, to give her 
for her relief ; when they fulfil their engagements, and 


the aſfignations are granted, there is nothing like peo nl 


— of ene hello infillitons 10 anatNGe if the 
upon the confent, ey mal whe © wi ke ps coll Be. 
the upon the annualrenters to aſſign; and they have no 
fort of reaſon to repine, fince they are not in a worſe caſe, than if the 
conſent had not intervened. 

It was pled in the la place, There are no termini babiles here for 
wb tioned po e 
annualrenters, rr 


pation the is 


nicate to the annualrenters, what ſhe ſhould uplift by virtue of her 
'Þ icht, till they were ſatisfied and paid; or more compen- 
diouſly, allowed them in her name to intromit ; which intromiſſion 
jure extinction of the annualrent-rights, 
not the title of the intromĩſſion, but a power de- 
; much leſs will the factor's payments operate an 
for the factor pays in name of the Lady; and payments 
this ſhape, are of the nature of cautionary payments, upon which 
tion is always competent ; therefore, as from the nature of the 
ion, the creditors are involved in a reciprocal obligation of 
the liferentrix upon payment, ſhe is 

w and equity, » Hd &s the why of their intromiſſions or 
unles they 


will perform their part, by granting afigna- 
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Hof the priority of her infeftment, for the deficiency of the ſaid 
< liferent-provition.” 


the rule, D which actually made up 
« would found a 


No XCV. February 1727. 


ALLAN MacDovaL contra Colonel Macpou Al. 


A Sum of Money provided to the Heirs of a Miz, fond to divide 
 among/# all the Children equally. 


TOnn Macnovar of Ardincaple, having a fon and other children 
r „ did in his „ 
provition to the children of the marriage, © And fur- 
* ther, 1141 binds and obliges him, his heirs and 
« ſucceſſors to his lands and heritages whatſoever, to , lecure, 
and make payment and fatisfaftion to the heirs to be procreate be- 
% twixt him and Anna Campbell, of the ſum of L. 1000 Scots, and 
that at the deceaſe of either of the ſpouſes.” There being two ſons 
of this marriage, the eldeſt ferved himſelf heir of provifion. and up- 
lifted the whole ſum of L. 1000, whereupon the ſecond brought a 
proceſs againſt him, to account for the half; and the queſtion aroſe 
upon this point, Whether the foreſaid proviſion of L. 1000, to the 
heirs of the marriage, did belong to the eldeſt fon as heir of the mar- 
riage, or if it muſt divide amongſt all the children. 

It was pled for the ner, That the word heirs is a general term, 
belonging equally to cceſſors in moveables and in heritage, as is 
plain, becauſe where a ſum is provided to heirs and aſſignees, and 
executors not mentioned, it will fall to the executors, as beredes in 
mobilibus. And hence, in con of ſuch a clauſe as that in diſ- 
pute, the ſame reaſon that makes heritage go to the heir properly ſo 
called, will carry ſums of money to the whole children equally: For 
where lands are provided to the heirs of the marriage, the heir proper- 
ly ſo called is indeed preferred, but not directly from the force of the 
clauſe, but becauſe he would have ſucceeded = Se in that ſubject by 
the proviſion of law ; and nothing appears from the general term of 
herrs, that can be interpreted to ſet his right aſide. The very ſame way 
where a ſum of money is provided to heirs of a marriage, the whole 
children muſt be entitled to it, as heirs in that ſubject. ada, What- 

ever be the proper ſigniſication of this clauſe, the — intention 
in this 41. caſe, was certainly to bring i in all the children 
of the marriage equally ; for where there could be no ble view 
of eftabliſhing a family, is it credible, that of a ſmall proviſion of 
naturally divifible all the children, the Faber could 
intend the whole to any one child, excluſive of all the reſt ? This 
cannot be imagined ; and if the father's i intention is certain, no mat- 
ter what terms he made uſe of, proper or improper. 

Anſwered to the ii, Heirs indeed is a general term, comprehend- 
ing both beirs and executors ; but heirs of a 1E is not a general 
term 


Here the preference VB without the circuit of an aſſignation, according to 
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term, it can have but one preciſe meaning, becauſe executors of a mar- 
riage is not a nomen juris. And here is the error of the purſuer's 
reaſoning ; for does it follow, becauſe under the general word, heirs, 
executors are alſo therefore heirs does alſo mean the 
whole children of a marriage, i 


N* XCVI. 28th June 1727. 
Git BEkT GRIERSON contra Earl of SUTHERLAND. 
Bill accepted, without being addreſſed to any Perſon. 


Denne 
r 
> and 

3 


withſtanding accepted by 
ſed upon the back, by the Earl and Counteſs of Sutherland to James 
More, who underneath acknowledges the receipt of the contents : 


prevent un- 
3 that cuſtom has eſtabliſhed this, which is the mother of 
without it, the bill is not complete, and cannot 
be hs BAIN of on aflias or dikes. 
| Anſwered for Mr Grierſon, Albeit the bill was not directed to 


David Sutherland, this was ſupplied by the acceptance; and ſeeing 


„ r the objection was of no moment, no law having 
eſtabliſhed this 


as a neceſſary ſolemnity of a bill; it is ſufficient that 
there is an accepter, to make it complete; and Mr Forbes in his 
treatiſe on bills, F 6. ſays, © That a bill though not addreſſed to the 
« accepter, may be accepted by him; which he ſupports by the opini- 
on of Marius, a noted guthor on the ſubject of bills: It is believed, not 
to be a caſe only in imagination, that a bill may be directed to one, 
and another ſtep in and accept it; which acceptance would be good 
to bind him, and give him action for repayment. But whatever is 
in that, the direction is no more than an aſce of the perſon to 
whom the bill is to be preſented for acceptance; and when that di- 


rection is wanting, and an accepter appears, it muſt be prefumed, 
that the direQion was given by the drawer to the poſſeſſor, and inti- 
mation to the perſon who accepts, which is fufficient to conſtitute the 

contract; ſo that an action may be founded upon it. 
« The Lords repelled this exception.” 
3B Ne XCVII. 


tor ma 
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Ne XCVII. 
Obligements to repay engrofſed in a Bill, if. indorſable. 


T was excepted in the next place, That the bill being indorſed 
by the late Earl and Counteſs of Sutherland, to James More their 
ſervant, who in conſequence of it, received payment, the precept 


became void, and could not again be tranſmitted by indorſation, the 


To this anſwered, That the bill bearing an obligement to repay 
the ſum to the accepter or his order, ſhows it was intended to be 
tranſmitted in the common way of bills ; that this is not in the 
caſe of a common bond, it is in form of a bill, and the proper 
ſubject of them: Nor is there any thing extraordinary or unu- 
ſual, that the obligement to repay the money drawn for, ſhould 
paſs by indorſation. It cannot be refuſed, that the of a 
bill can by indorſement tranſmit the action of againſt the 
drover, which is but an implied obligement to repay the 
in caſe of , or failure of payment when it i 
cepted ; and the would be every bit as ſtrong, nay 
in that caſe, why an aſſignation ſhould be nec 
regard when the bill was never accepted, all the eſſentials 
2 and that in effec, 


, in 
> 


8 made u upon the . which is 
have extinguiſhed the ball ; nner 


drawer to the 

would have te» fp 
accepter's hands; whi 
dill itſelf, and being e 

it may be tranſinitted by 2 If the obl 
the accepter had been of a nature foreign t 
gument for the neceſſity of aſſignation IAF force; 
but as in every caſe the drawer is bound to repay the accepter, 
where there was no value in his hands ; the ex preſſing v what 1s im- 
plied, and making it reach not only to the accepter er but his or- 

der, does not at all debord from the nature of a bill. * 
Allowing the obligement in diſpute to be of the nature 


of 


dinary obligement, having nothing of the force or privilege 
bills, the indorſation falls yet to be ſuſtained, not indeed as a pro- 


e 
Sn y are, ha- 
the eſſentials and even the form of a bill. To illuſtrate this, 
ir it be ſuppoſed, that inflead of = formal affignation, any credi- 
liquid bond writes a formal bill upon the back of the bond, 


addreſſed to his debitor, thus, © Sir, Pay to Titius or his order, 
the ſum of L. 100 Sterling, value in your hands by the within 
* bond.” This no doubt is an eſſectual bill, and equal to an aſſig- 
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nation. Does it make an alteration, if inſtead of expreſoly mention- 
ing the L. 100, the bill were ſhortly conceived thus, Pay the wich- 
in contents to Titius?“ If the former was a bill, this * be the 
ſame ; and therefore all indorſations (which this laſt example is) are 
truly and really bills; and fo the indorfation in queſtion, had it not 
even related to a bill, would be good as a virwal bill, and an unplicd 
aſſignation. ſs 
Replied to firſt, Obligations to „whether implied or 
expreſſed in the body of a bill, NR 
ground of debt, Which though vouched by the bill and receipt up- 
on it, has in no country been conſidered, as having the nature or 
privileges of a bill-debt: Accordingly, when the ſtatute 1681 is 
looked into, it will be found, that nothing there is indulged with 
the privileges, but the obligation upon the accepter and drawer 
to the poſſeſſor; by no means the that might ariſe to 
the accepter for repetition againſt the drawer ; that was not un- 
derſtood to ariſe from the bill, as the privileged vehicle of com- 
merce, but to ariſe from the common law ex mandato ; and there- 
fore was left to the diſpoſition of common law. Replied to the 
ſecond, The form of bills is ſtrictly to be adhered to, of which 
form indorfations are not. Aſſignations are of as great conſequence 
as bonds; and if a ſimple indorſation, wrote by nobody knows who, 
without witneſſes, or any one ſolemnity required in law, ſhould be 
found good to convey bonds and other writs, as well as bills, it would 
be the ſame, as if the Lords did find, that tranſlations, and 
other ſuch writs were to be excepted out of the 5th 48, Park. 1682, 
anent the folemnity of writs. 
*The Lords repelled alſo this e: in reſpect the obligement 
eee 
aſſignation.“ 


implied an 


N* XCVIIL. | 25th Ju 1927 
Connmenan of Enterkin contra his Cux aTors. 


nee nn which 
be omitted to revoke intra annos 


NTERKIN having inſiſted | his curators for damages and 
intereſt, as conſenters with him in a deed, whereby he pretended 
to be enormly leſed; the curators defence was, That he had not re- 
voked or redaced the deed intro amar utiles ; and as he could not 


no inſiſt a the perſon in whoſe favours the deed was granted, 
neither his curators who conſented to it. 
Anſwered for He is not in an action of reduction a- 


gainſt thoſe who were beneſiters by the deed in queſtion, but in an 
actio directa tutelæ againſt his curators ; theſe are different actions, 
having no connection or one upon another; the one muſt 
be inſiſted in within the quadriennium utile, the other may, any time 


within the long preſcription. Replied 


- 
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was only ſtipulated from the day of payment. Now, whatever be 
{aid with reſpect to a clauſe of annualrent from the date, it can ne- 
ver do harm to ſtipulate annualrent from the term of payment, © for 
. N * follows from the nature of a writ, may ſurely be expreſſed 
“in the writ.” 


The Lords repelled the objection upon the nullity.” 


WS 24 January 1728. 
Competition Ricuard Warxixs with Mr Tuomas Wir xi. 


That arreſters are to be preferred, according to the priority 
* of their arreſtments = their — thereon, albeit 
* ſome of the arreſtments were laid on before the term of pay- 
ment of the debt arreſted. As alſo, that they are to be 
preferred, according to the dates of their arreſtments and di- 
* ligences, when the term of payment of the debts on which 
< arreſtments are uſed, are paſt at the time of the competition; 
_ © notwithſtanding that at the time of laying on the arreſtments, 
* the terms of payment of ſome of the arreſters debts were 
* not come; or notwithſtanding ſome of the arreſtments were 


on dependencies, which were cloſed, and the debts liquidated 
before the competition.” 1 Re 5 
2. 2d January 1728. 


Sir Jon MErEs contra the Cour xx of UxDbxraxzxs for raiſing 
the Thames Water in York-buildmgs. 


Las alibi pendens. 


IR Joun MErEs, in order to recover payment of certain great 

fams, alleged due to him by the York-buildings Company, who 
have a confiderable eſtate in Scotland, . could 1 1 <4 

gal diligence, but in conſequence of a decreet obtained in t 
_ there, brought an action againſt them before the Court of 
Seffion, concluding for payment of theſe ſums. Againſt this action, 
the dilatory defence was objected, of a lis alibi pendens, ſcix. in the 
Court of Chancery in England. = 

And in fortification of the objection, it was pled, 1mo, That every 
litiſconteflation is a judicial contract, or quai contract at leaſt, whereby 
ies mutually ſubmit the validity of their claim to the determina- 
tion of that Judge before whom the cauſe is brought, and of thoſe 
who by appeal or otherwiſe have a power of reviewing his ſentence : 
Which more eſpecially holds with regard to the purſuer or plaintiff; 
for it is of neceſlity that the defender ſubmits, in all cates where the 
juriſdiction is competent; but the plaintiff brings his caſe before the 
court out of COS WO IFRS ET UrIO to „„ 
3 * 
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be deviſed. And truly this defence of lis alibi pendens, is better found- 
ed than ordinary in the preſent caſe, where the Court of Chancery is 
the proper court for trying the cauſe; for England being both the 
lacus contractis, and place of reſidence of the defendants, it is the place 
where the juriſdiction is originally and primarily founded ; and that the 
defendants have a forum here, is ex accidenti ratione rei ſite ; a forum 
where execution only falls to be ſought, in fo far as the action is 
directed againſt the eſſects; and is not a forum, where the validity of 
the debt falls to be tried, except by way of incident, in order to expli- 
cate the power of giving execution againſt the res fita : And therefore 
where the queſtion, as to the exiftence of the debt is pendent in that 
place, where the only radical and original juriſdiction (if we may fo 
ſpeak) lies ; and that no other court has power to try the ſubſiſtency 
of the debt but by way of incident; it ſeems pretty reaſonable, that 
the incident juriſdiction ſtop, until the original court give judgment 
on the principal queſtion that is before them, to wit, the ſubſiſtency 
of the debt. 24, The defence is alſo founded in common equity, 
that a defender may not be diſtracted and annoyed, by being carried 
from one court to another, and obliged to have his evidences, whe- 
ther witneſſes or writs, neceſſary for his defence, in different places, 
yea different kingdoms ; yea in all the ki of the world, where 
he may happen to have effects, at one and the fame time; a thing 
which is naturally impoſlible, and which of itfelf ſhews the neceſſity, 
as well as reaſonableneſs of the defence and rule; and ſhews, that 
this defence does not ariſe from the municipal laws of any country, 
but hath its foundation in the law of nature and nations ; and there- 
fore proponable every where, though the ſuits be ent in different 
kingdoms, except it plainly appear, that the foundation of the de- 
fence to be made uſe of in one fuit or kingdom is not neceſſary for 
oppoſing or defending againſt the ſuit carried on in the other. 
Anſwered to the firft, It is true, lawyers ſometimes ſpeak of a li- 
tiſconteſtation, as a contract or quaſi contract; but that is no more 
but a fort of fo juris in certain caſes, uſed to explain ſome effects 
of a depending proceſs, but is never looked upon as having the true 
effects of a real or quaſi contract; for then the judgment pronounced 
behoved to be final, and the res judicata as an award of arbiters, 
would bar appeal, and be a good exception over all the world, which 
was never pled. The true ground of the objection, lis alibi pendens, 
is this: When a purſuer chooſes a court, before which to bring 
* his action, wherever the ſentence of that court will be res judicata, 
and be put to ready execution; in every ſuch place he is under- 
** ſtood to have given up his privilege of intenting over again the 
_ © fame action, and reaſonably, fince the effet could only be, to 
** diſtract the defender by different purſuits, without doing the pur- 
fuer any poſſible ſervice, one decreet being as effeftual wherever it 
reaches, as many.” Whence it follows, that notwithſtanding an 
action already intented, the purſuer may begin his cauſe over again, 


wherever the force of the ſentence upon the firſt proceſs reaches not ; 
and that wherever the exception of res judicata is not competent, nei- 
ther that of lit alibi pendens, which is plainly the caſe here; for how- 
ever out of comity the Court of Seffion may give countenance to 
Engliſh decrees, and interpoſe its authority, to make them effectual 

m 


” * 0 Wen * 


judicata in Scotland; nor of conſequence, ought a 
there, ſupport an objection of lis alibi pendens, when the ſame proceſs 
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in this country, it muſt not from thence be imagined, that Engliſh 
decrees make a res judicata here, more than the decrees of France or 
Spain. All the effect camity has, is to introduce a ion in fa- 
vours of foreign decrees, that they are juſt and right; but ſtill there 
is acceſs to ſhow the contrary, which muſt neceſſarily bring on a new 
proceſs, and ſubje them to the review of our Judges ; and when at 


laſt ſentence is given in favours of the decree, the decree is not or- 


dered to be put to execution, but the ſentence of our own Judges up- 
on the decree. So that in no ſhape does an Engliſh decree make res 


depending proceſs 


is intented here. To conclude with a general view of the matter, 
a creditor 1s entitled to recover payment of his debitor's eſſects 
wherever they can be found. A decree 
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NC CI. 27th January 1729. 


Competition Joun Muxxav with NE1LsoN of Chapel, and LAN 
of Ladylands. 


and eve as n Extinction, but only a Suſpenſion of Obli- 
gations. 
a competition betwixt theſe parties, about the lands of Conheath, 
Neilſon and Lanirk's titles, being appriſings deduced againſt the 
lands of Conheath, bought in by Elizabeth Maxwell the apparent heir, 
and conveyed from her to theſe purchaſers ; it was objected againtt 
the appriſings, that they were extinct confufione, being bought in by 
the apparent heir, during the legal, after ſhe had — as heir, 
ade Bord to old hav cratrcetibes debts, and to theſe appriſings 
among the reſt; whereby there came to be a confuſion of debit and 
credit in ber 
To which it was anfocred, That s were never thus under- 
ſtood to be extinguiſhed ; DT Cans a of on eq heir, 
tion led upon his own bond, which 


_ poſſeſſing by virtue of an adjudicati 
was never underſtood to be an extinction, aft cafe than 


that in diſpute. See Lord Stair, I. 1. t. alt. $9. in med. And though 
4 


ſuch a , fince the act of ſederunt 1662, did infer a 
title, nevertheleſs the adjudication was a good title, wW 

the eſtate, and even to diſpoſe u it by fale, which ends 
never be quarrelled by a I hls : And lniedide thine dike 
continues to be law ſtill, even after the act 1695; for that law only 
_ r 
debts, but does not annul the diligence. And the true reaſon of all 
is, that conyusI0N is not a proper EXTINCTION, but only a temporary 
SUSPENSION, while the debit and credit continues in the ſame perſon ; 
for the ſame perſon can ſupport the legal characters, at the 
tame time, both of creditor and debitor, fo as to preſerve the debt 
from an i jure extinction ; yet becauſe one cannot pay to or dif- 
charge himſelf, nnr 
the time the fame man is both debitor and creditor. But whenever 


the confuſion ceaſes, 
the ſuf - the debe revives, and has its 
AE ho hk Ee Lind tia bn the 


force as before the 
forecited place « himſelf, © If by different ſucceſſions,“ ſays 


that noble author, « the debitor and creditor ſhould become diftinQ, 


the obligations would revive, as in many cafes may occur; and ſo 
„ confuſion is not an abſolute extindtion, but Sr wa — — 


« gations.” 
- © The Lords repelled the objection.” 


Tr 


” 
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No CHI. January 1728. 
Competition betwixt Sir Joun Six cLAIR and HEIN Gisson. 
Bonds heritable by Deflination, not confirmable by an Exccutor-creditor. 


HE now deceaſed Sir Edward Gibſon, was fiar of ſeveral bonds, 
| deviſed © to him and his heirs-male ; which failing, to his ſiſter 
“Helen Gibſon, and her heirs-male ; which failing,” &c. anent 
which bonds the queſtion occurred, © If they were confirmable by an 
<© executor-creditor of the defuna ?” “ 

Sir John Sinclair, the executor-creditor, pled upon the act 32. 
Parl. 1661, in which © ſums lent out upon bond, containing clauſes 
for payment af annualrent and profit, were ordained to be holden 
and interpret moveable bonds, excepting the caſes following, viz. 
* that they bear an expreſs obli to infeft ; or that they be 
** conceived in favours of heirs and affignees, ſecluding executors.” 
So that however theſe bonds be deftinated, they continue moveable 
quoad creditorem, as coming under neither of the exceptions in the act. 
If a ſubject be otherwiſe moveable, a deftination alters not its nature, 
being only intended to point out the ſucceſſor; and that ſuc- 
ceſſor is preferred to the executor of the defunct, that flows from the 
will of parties, not from the nature of the ſubject, which remains 
moveable, inſomuch that the creditor-fiar may ztef upon it; and con- 
ſequently it is confirmable by his executors-creditors. This ſeems to 
be Lord Dirleton's opinion, and is expreſsly Sir James Stewart's upon 
the article, Bond heritable, p. 17. where he lays down the rule, © That 
* a ſubſtitution does not ſo far alter the nature of a bond, as to make 
it heritable, but that the marks of a bond's being heritable or move- 
« able, ſhould be taken from the act of Parliament; that is, where 
* there is no clauſe for infeftment, or expreſsly ſecluding executors, 
* fuch bond ſhould be eſteemed moveable and teſtable, and conſe- 
« quently confirmable by the executor-creditor.” 

On the other hand, it was contended for Helen Gibſon the ſubſti- 
tute, No good reaſon can be aſſigned, why this caſe ſhould not be 
brought under the exception in the act, of bonds © conceived to heirs 
« and aſſignees, ſecluding executors :*”* For are not the bonds in que- 
ftion conceived to heirs and aſſignees, ſecluding executors ? truly as 
much as theſe very words were expreſſed in the bonds: There is no 
charm in the words /ecluding executors ; and it is not to be imagined, 
that the Legiſlators deſigned to put the difference of a ſubject's be- 
ing heritable or moveable, upon the form of ufing certain indifferent 
words, neglecting the true ſtate of the conveyance, which is the 
thing that falls naturally to determine the point. But, ade, There is 
another medium upon which this queſtion falls to be determined, 
Fix. That theſe bonds can only be carried by ſervice, which is con- 
tended to be incompatible with confirmation of any fort, whether of 
neareſt of kin, or creditors. There are two methods known in our 
law of making up titles to a defunct's eſſects, confirmation and ſervice ; 
the laſt is neceſſary in all caſes, where the perſon claiming is to RE- 
edt and has 

| 3 mo 
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no title but as coming in his place; there being no other form known 
in our law of REPRESENTATION, but by ſervice ; fo that ſervice is not 
only neceſſary in the conveyance of heritable ſubjects, but in all ſub- 
jets heritable or moveable, where a ſucceſſion is eſtabliſhed, and 
where of conſequence the right can only be carried by REPRESENTA- 
tox. There are other ſubjects which are claimed, not by any right 
derived from the defunct, but jure proprio; which is the wife and 
children's caſe, with relation to the moveables : For even the neareſt 
of kin take not the defunct's third, as repreſenting him, but gua near- 
eſt of kin, and in their own title; the law having eſtabliſhed, © That 
the dead's part belongs to the neareſt of kin qua fuch, unleſs other- 
* wiſe diſpoſed upon by the defunct. And this according to the 
well known principle, That there is no REPRESENTATION in move- 
„ ables.” Now in all theſe confirmation takes place, which has no 
relation to a ſucceſſion by repreſentation, but belongs to the office of exe- 
_ cutry : For fince it is inconvenient, where ſo many have different in- 
tereſts in a periſhable ſubject, that each be allowed to put forth his 


hand, the law has prudently introduced, for the benefit of all, a 
common 


truſtee, who alone is to intromit and be accountable. If 
this be a juſt view of the affair, it was even an extenſion to allow a 
creditor to confirm, who has no > ſpecial intereſt in his debitor's move- 
ables, more than his heritage; indeed a neceſſary extenſion, where 
there is not another executor, becauſe in theſe circumſtances no other 
form of diligence has been deviſed whereby creditors can affe their 
defunct's moveables. But fince the effect of a deſtination is to eſta- 
bliſh a ſucceſſion, a REPRESENTATION, were the deſtination even of a 
medal, jewel, or other imply moveable ſubject, it muſt go by a ſer- 


intereſt in it jure proprio, but only as coming in place 

proprietor ; and if not confirmable at the inftance of the neareſt of 

kin, far leſs by a creditor, who in theſe circumſtances wants not a 

habile diligence to affeci the ſubject; for here he has the ſubſtitute 
hom he can charge to enter heir, and upon his renouncing, the 

way I peta mc war fans adds os} ns 
* Laeds found the bonds in queſtion not confirmable.” 


The 
Cv. 2d February 1728. 
Lord STRATHNAVER contra Duke of DoucLas. 


Mikes competent againſt an Heir to purge the Tailzie of bis Debts, which be 
0 Tailzier. 


HE deceaſed Jean Counteſs of Sutherland, proprietor of a ſmall 
eſtate near the village of Invereſk, executed a diſpoſition and 
tailzie thereof in favours of her fon Archibald Earl of Forfar, and 
the heirs-male of his body ; which , to William Lord Strath- 
naver, and the heirs-male of his body ; which failing, tc. In theſe 
lands the Counteſs thereby © obliges herſelf, her heirs and ſucceſſors, 
under the conditions therein expreſſed, duly and lawfully to infeft 
« the faid Archibald Earl of Forfar, — 
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« and for that eſſect to grant procuratories, precepts and other writs 
« neceflary.” And in the PFocuratory « of reſignation contained in 
the faid tailzie, provides and declares, © That it ſhall not be in the 
power of the faid Archibald Earl of Forfar, and the heirs of pro- 
< viſion above written, to contract debts upon the foreſaid lands, or 
* others above diſponed ; or to affect the fame with any ſum exceed- 
ing two years rent for the time.” To this is ſubjoined, © That it 
** ſhould not be in the power of the faid Archibald Earl of Forfar, 
and his heirs of proviſion, to give away, dilapidate or impignorate 
the faid lands, nor to allocate, or to beſtow them in fee or join- 
a ture to their ladies ; and in that caſe the tailzie is declared to be 
void and null, in ſo far as conceived in favours of the perſon fo act- 
ing; and the next heir of proviſion is to ſucceed in his right and 
place. This diſpoſition, containing a clauſe © diſpenſing with the 
not delivery,” was found amongit the Counteſs's writs after her 
Pa remaining in the naked ſtate of a diſpoſition, without any 
thing done upon it. 
— _ Archibald Earl of Forfar, the ixsTIiTuTE, having — his 
mother the Counteſs; his ſon, alſo Archibald Earl of Forfar, neglect- 
ing the diſpoſition of tailzie, ſerved heir in ſpecial to his grandmo- 
ther in theſe lands of Invereſk, tanguam legitimus et bares, 
them with his father's debts and his own, to a conſider- 
able extent. He having thereafter died without heirs-male of his 
own body, the Lord = nan next ſubſtitute in the tailzie, ſerved 
of proviſion to Archibald Earl of Forfar the father, firſt in/litute 
5 and by the general ſervice having eſtabliſhed in his 
obligations relating to the entail, 
„ heir of proviſion to 
fo the fall y-eftate, to diſburden the tailzied 
upon the — by the faid Earl, contrary to 
thereof; — that the purſuer, as by 
was creditor in theſe obligations, and might had 
againſt the _— 3 Forfar, as ſerved heir of line 
23 and to relieve the 
own debts, which he Tad brought upon it contrary to 
7 yer will of his flor ; y his Grace 
proviſioa in the eſtate of For- 


er title in this ſhape, 

in the tailzie, could 
14 2 
| in all ubſiction, 
cept not, the whole muſt fall to the 


this, What if by this diſpoſition Lady Sutherland had burdened 
Forfar her fon with the payment of L. 5000 to Lord Strathna- 
ver, 
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ver, or any other perſon? If the fee was in him by the ſingle deed 
of Lady Sutherland making the diſpoſition in his favours, then as far 
4 became liable to every condition clogging the fee, conſequently 

as perſonally liable to the payment of L. 5000: Now, if it 1s abſurd 
hes one thall be made liable  infinitum without his conſent, it muſt 
follow, that without the Earl's acceptance there was no fee in him, 


and that therefore Lord Strathnaver could carry nothing by his ſer- 
vice. It was 2do, upon this head, That the difpotition having 


remained with the Counteſs of Sutherland undelivered until her 
death, became thereby only effectual, and could not produce a right 
in the Earl of Forfar, who died before her. And it was contended, 
That before delivery, or the death of the granter, no fort of right is 
conveyed, revocable or irrevocable ; the deed or writ remaining till 
incompleted, though ſubſcribed i in the formalleſt manner: So that de- 
tivery or death are nec „not to prevent revocation of a right al- 
ready transferred, but ro transfer the right itſelf. 

—— to the firff, It is a general law of nature, That one can 
<< beſtow or transfer to another without his conſent, t he can- 
© not bring him under an obligation :” For it is lawful to do good to 
others without their concurrence, but not to do harm. And hence 
it is that effetual conveyances are commonly made to infants or ab- 
ſents, they knowing nothing of the matter. Nor will the abfurdity 
follow, that thus one may be made liable in infinitum without his con- 
ſent ; for it is not the fim 


ple quality of a man's being proprietor that 
ſubjects him to the conditions clogging the property, but his conſent- 
ing to act as proprietor, and of conſequence conſenting to all the con- 
ditions: So that any perſon to whom a conditional is con- 


Property 
ln two things, — 


< ment cannot be taken away but by another.” Now, it is well 
known that by the forms of our , any one may be infeft 
without his conſent : And if in ſuch a caſe the perſon infeft were not 
fiar, the matter would be truly inextricable; for he could not con- 
| vey, not being proprietor ; 68 vor the indian maſt he 
| becauſe one infeftment cannot be taken away, but by another. | To 
the ſecond, anſwered, A diſpoſition the n—— ſigned c 


there 1s locus panit 
ern 
: hy the death r 
2 od with the delivery,” is equivalent to delivery, 
Kren But were delivery neceſ- 


ſary to the conflitution or exiſſence of the right in the diſponee's perſon, 
aber real or fymbolca if there as no fo becauſe death is not 


It was added by © other, That this is all ex ſuperabs 
with reſpect to him, it is no matter whether ä 
the fee of the obligation or not: * 
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heir: If he had not, Lord Strathnaver has a direct intereſt as credi- 


tor, all the perſons named before him having failed without eftabliſh- 
ing the jus credits in their perſons. And he endeavoured to make out 


y 
for the Earl of Forfar, and the male heirs of his body, preferably to 
Lord 9 — 3 fo ſhe deſigned it for Strathnaver — to 


rainkt che intention of the maker? Was not Strathnaver called abſo- 


lutely preferable to the Duke of Douglas and all others, whether 
„n e 


7 © 


8 
== 
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5 


£1 
2 
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prohibi 
prohibition to alter the ſucceſſion ; 3 
us than the different effects of clauſes in entails: 


which the granter laid upon herſelf and heirs, in order to ſecure the 
ates „ an intereſt in the — 
3 | | 
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as the inſtitute: And the inftitute here was not bound to do a deed 
in his own favours ; for he might, if he to pleaſed, negle& himſelf, 
and diſpone directly to the ſubſtitute. But then even ſuppoſing be 
could not have been directly bound to fulfil, the ſubfiitute at any 
rate has an intereſt, that the tailzie be not evacuated ; and this 
equally, whether the Earl of Forfar had ſerved heir to his 
mother or not: He could have purſued a regiſtration of the tailzie, 
to prevent the ſubject from being carried off by the debts of the in- 
ſtitute or others; he might, if neceſſity ſo required, to prevent the 
ſubjects going into decay, till his right ſhould take place, have ap- 
plied for a factor, and put the ſubject under ſequeſtration. And if 
before regiſtration, the proper creditors of the inſtitute, or other ap- 
heirs of tailzic, ſhould have adjudged the eftate in prejudice 
of the ſubſtitute, ſo far as theſe debts of his had gone to exhauſt the 
tailzied eſtate, fo far that would have made him liable to the ſubſtitute 
in valorem of theſe debts, and conſequently to have purged the ſubject 
of them. Anſwered to the ſecond, There is no reaſon given, why 
implied obligations ſhould be refuſed their force in tailzies, more 
than in any other matter ; if the mind of the tailzier be clear, it is 
no matter in what words it be ex And here the mind of the 
tailzier cannot be doubted of ; for fince ſhe has inſerted both a pro- 
bon 2» alma and to contrad? debt, either of the W a 


the channel which the granter has deviſed; 
the afiection to an eſtate, e 
in the granter's eye to enjoy it, that moves any man to tailzie his 
eſtate, and lay a reftraint upon his heirs. 

It was objected in the lf place, Though our law has allowed of 
tailzies, it has not 
an heir of tailzie, contracting debts contrary to the 

entail : The irritant clauſes have been thought a fufficient ſecuri 
for maintaining fuch entails, and the forfeiture of the eſtate in 

of contravention, a high enough penalty; and the act of Parliament 
has provided no other remedy. The Duke of Douglas therefore in- 
fiſts, That however Lord Forfar may have contravened and incurred 
an 1rritancy, there lies no action againſt him upon that contraven- 
tion. If Lady Sutherland did not ſecure her ſucceſſion in the 
way, by inſerting the proper clauſes, and recording the entail, ſhe 
had herſelf to blame ; Lord Strathnaver muſt take it as be finds it; 
the law has introduced no perſonal action againſt the heir of entail 
contravening, but the declarator of irritancy allenarly ; nor was 
there ever ſuch an action heard of in any age, either fince the act 
1685, or before: For at that rate, in every caſe, where a ſettlement 
is made with a clauſe, zot 79 alter the ſucceſſion, if the proprietor ſell the 
eſtate, the next heir in the deſtination would have an action againſt 
the heir for the value : But ſurely the Lords will never give counte- 
nance to ſuch a claim: The law hath taken another method as to 
heritage, much more adapted to the nature of the thing, and even 
to the intention of parties who make entails, which is not to _ 


provided ſuch an action as this, againſt the heirs of 
proviſion of the - 


- 
«4 „%ͤ 


- 
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of perſonal action for value, but to provide a ſecurity againſt the 
alienation itſelf. And indeed the reaſon is very different here from 
what it is in moveables, where the main intention of the defunct is 
to benefit the iegatar, by giving him a thing of ſuch a value, which 
he may afterwards diſpoſe of as he pleaſes ; and if he get the value, 
the will of the defunct is looked upon as completed: But in tailzies 
of lands, the principal intention is, to preſerve the eftate to the heirs 
to perpetuity, and not to give the value to any one ſubſtitute ; there- 
fore the law is adapted to that intention, by giving a real ſecurity, 
not a perſonal action for the value upon contravention. 
The purtuer anſwered, That after all is faid, he is inſiſting in no- 
thing but a common action for reparation - The Earl of Forfar, as 
heir of line to the Counteſs of Sutherland, maker of the entail, was 
obliged to fulfil the conditions under which ſhe bound herſelf and 
her heirs, that the herita 


ge ſhould deſcend ; inſtead of fulfilling theſe 


ought to make re- 
damage he has done them, and for 


1 


F 
28 FK 


1 
þ 


* 
down ; and 


therein ſet 


uratory | | 
the Duke of Douglas, who was heir of proviſion to 
ſaid Earl of Forfar, is thereby bound to diſburden the faid 
Counteſs's tailzied eftate, and to relieye her heirs of tailzie of 
the debts of the family of Forfar.” 


8 8 8 8 8 8 8 
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Ne CV. 15th February 1728. | | 
Competition SKENE of Pitlour with Foxzes of Kincairden. 


A Deed betwixt conjunct and confident Perſons ; bow far a Proof is neceſſary | 
of the onerous Cauſe, otherwiſe than from the Deed uſelf ? | 


x Forts, a merchant of conſiderable ſtock and credit, ob- 
 oÞ tained a diſpoſition of the lands of Kincairden from his brother 
Sir Robert Forbes, bearing to be for a price truly paid; and he got 
and infeftment above four years before Sir i 
cumſtances came any way to be ſuſpected. 


ä bond from Sir Robert upon the fame lands, anterior 


r 3 
IN in prejudice of an ante - 
itor; and therefore void, unleſs the onerous cauſe 


1 


4 
8 


= 


1 


thereafter ? Nay, how does it 
Sranter's hand, or ever a delivered 
— CI, rm the 


j 


1 
1 


nger. 
In anſwer to this, Mr Forbes diftinguihed the c 
fraud 1 is fimply and allenarly founded upon the conj | 
parties, the only oe Rr _we 


—— quarrelled is omnium bonarum, or granted retenth poſſeſſione ; 
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ppear, that the acquirer had means wherewithal 
to purchaſe the ſame ; or perhaps where the granter of the right 
was at the time a notour bankrupt. In all theſe and the like 
caſes, the Lords have been in uſe to ordain the acquirer of the right 
to prove the onerofity aliznde than from the narrative; becauſe of 
the preſumed fraud, ariſing not from the ſtatute only, but from other 
pregnant circumſtances : And becauſe it for the moſt part happens, 
that in reductions upon the act 1621, ſome ſuch circumſtances as 
theſe concur, therefore in the courſe of the decifions, the proof of 
the onerous cauſe is ordinarily laid upon the purchaſer or acquirer of 
the right. But on the other hand, where it plainly appears, that the 


cr where it does not a 


Ne CVI. 


Competition Sir Joun MErEs and RowLanD Al 
YoRK-BUILDINGS COMPANY. 


| Arreflment of Rexss for Seenvity of @ Saw, net pojable till four Years afte 
the Arreſtment. | 


IR Joann Mxks and Rowland Ainſworth, being creditors to the 
York-buildings Compariy in ſeveral bonds, not payable till the 
year 1732, upon their ſeveral depending proceſſes before the Court 
of Seſſion, arreſted the whole rents and effects of the Company in 
Scotland. Againſt theſe arreſtments the Company offered a petition, 
craving, that they might be looſed without caution or c onſignation, as 
3 F irregular 


NSWORTH, with the 
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irregular and unlawful diligences. And, in the f, place, it was ob- 
ferved, that bonds are generally taken payable at the next term after 
their date, or at fartheſt, the next term after that; and when the 
terin is approaching, though not precitely come, cuſtom has allowed 
arreſtment of rents, payable at or about the fame time that the debt 
itſelf falls to be due; but there was never an inftance that arreſt. 
ment was allowed of current rents, where the debt, for ſecurity of 
which the arreſtment was laid on, was not payable for many years 
after. It was obſerved, 2do, That there is a difference betwixt an 
arreſtment of rents and an arreſtment of a principal fum ; on this ac- 


payment, 


11 


is no remedy, 5 a 
a one upon his own 
credit, ſufficient, is it to be 
allowed, is power to force him 
next day t hole eſſects? Many 
a one will „with this very view, 
that although at preſent he cannot bond, or find caution, 
he will be able at the day of payment ; foreſee a 

way, and give ſatisfaction thereof to the if diſtreſs may 


immediately proceed by arreſtments, then indeed the ſcheme is blown 


the intention of parties quite diſappointed. In the nent place, 


a diſtant term, if the debitor remains in good credit; 
gins to dilapidate, or other creditors proceed to diligence, there is 
all reaſon for uſing the legal remedies, to prevent other creditors 
from running away with the ſubject of payment. And thus, in the 
noted cafe of Eaſter-Ogle's creditors, the Lords found, 24th | 
1724, That diligence might proceed upon the daughter's bond of 
10 iſion, the term of payment was not till her age of 
* eighteen,” ten years after the competition: And in the ranking 
of the creditors, they ſuſtained the diligence by adjudication, pre- 
* ferable to ſuch creditors who had not adjudged within year and 
4 day.“ Now, in the preſent caſe, not only are diligences going on 


4 N 4 _ 
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againſt the Company's eſtate in Scotland, but fince the arreſtments 
laid on, they have given an univerſal infeftment over the whole to 
certain annuitants, for above L. 10,000 Sterling per annum. Can it 


then be ſuppoled, though the delay of payment was agreed to in fa- 


vour of the Company, that it was the intention of parties at contract- 
ing, that they, in face of the fun, might alien their means and 
eſtates, and the creditors who granted the favour be obliged to ſtand 
with their arms acroſs, without power to keep the leaſt hold of the 
effects, from which only they can hope for payment? It is ſurely a 

the inconveniencies urged by the debitors, that ar- 


Marion HENDERSON and Hucn CAMPBELL her Huſband, for his 


Intereſt, contra David HEN DERSON. 


A Father, by any Deed to take Effe& only after bis Death, (though not on 

Death-bed ) 6 {appoint bis Child Legitim. 
„ having a fon and 
whole heritable and 


Lion HEenDErSON, merchant in G 
three daughters, made a diſpoſition of his 


moveable eſtate to his fon; wherein © for the love and favour he 
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that by no teſtamentary deed, or donation merits canſa, can a father 
evacuate his childrens right of legitim. 

It was allowed by the defender, That the legitim is fo founded in 
law, that a father cannot arbitrarily exclude his children from it; 
but then he contended, That the father, as adminiſtrator of the goods 
in communion, with ample and almoſt abfolute powers; as he can 
arbitrarily change his heritage into moveables, or his moveables into 
heritage ; as he can alienate for onerous or rational cauſes, or even 
gratuitouſly, providing it be not dolose to diſappoint the legitim; no 
reaſon can be affigned, why under the fame reſtriction, theſe powers 
may not be exerced in deeds teſtamentary or mortis cauſa, if not done 
in lecto egritudinis, as well as deeds inter vivos ; and it was expreſsly 
determined, 8th December 1675, Thomſon contra the Creditors of 
Thin, That the huſband hath an abſolute power of diſpoſal of all 
% the moveables, both to take effect in his life, and after his 
« fine dolo.” And Sir James Stewart in his Anſwers to Dirleton, voce 


yet it freely 

e A father can change his moveables into 
heritage, alienate upon onerous or reaſonable conſiderations, even 
upon ſome occaſions, gratuitouſly, or do any other reaſonable deed 
inter vi vos, becauſe theſe are all of them acts of adminiſtrat ian, indeed 
more exuberant than belong to ordinary traffees ; but 
about to make a teſtament, name executors, or donators mortis cauſa, 
there he is acting quite out of his ſphere ; he drops the character of 
adminiftrator, and aſſumes that of abſolute proprietor ; and therefore, 
deeds of that nature can have no effect, except upon the dead's part, 
of which he has the abſolute diſpoſal. 2do, The legitim is a portion 
of goods, which neceffarily accrues to the children #/o facto, upon 
the death of their father ; whatever was truly his at his death, the 
third ſhare falls to them; and from the nature of the thing, no teſta- 
mentary deed, or mortis cauſa donation can exclude the legitim, be- 
cauſe theſe take no effect till after death. And hence it is thought, 
that a bond of proviſion lying by a father at his death, cannot impair 
the legitim, becauſe it was never a debt upon him, and conſequently 

not 
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not upon the legitim; and this is the Viſcount of Stair his opinion, 
who fays, J. 1. f. 5. $6. F2. in med. © That bonds of proviſion deli- 
vered in liege pouſtie, do as other debts, affect the whole executry ;” 
plainly intimating, that unleſs delivered in liege pouſtic, they do not. 
And the deciſion mentioned above, Theme a contra the Creditors of 
Thin, is perfectly conſiſtent with this; ; the caſe there was of a bond 
r in hv pouſftie, ſuſpended only as to the payment till the 
death of the granter; and from the decifion applied to the caſe, can 
be inferred no more, but that if a man make a formal alienation inter 
vi vos, which naturally excludes the legitim, he 2 ſuſpend the ef 


fedts till after his death, providing it be not delos to difappoint the 
egitim. 
grounds of law do both of them conclude ſtrongly againſt 


Theſe 


the defender ; for his right is not only a donation mortis cauſa, of his 
whole effects, which ſurely paſſes the power of an adminiſtrator, how- 
ever exuberant ; but theſe effects all of them were abſolutely the fa- 


ther's when he died, and of neceſſary conſequence fubjetted to the 
— rim. 5 
pled for the defender, That the legi- 


tim fore is no fironger, than 2 proviſion of conqueſt to bairns in a 
contract of marriage; which the father, it is true, cannot 
lently diſappoint, becauſe of the obligement brought upon him by 
his deed, fimilar to the obligement upon him in the iti 
ariſing from the law; but that he may rationally divide ſuch conqueſt 
— Sn, giving to one more, to another leſs, according 

to nr of them, 
de the opinion of our lawyers; and fo it 1 y decided betwixt 

and Jean Dowies, gth January 1728, 

father Mr James Dowie had a power of making an une- 


tage 3 bur that he could not totally exclude 
any of them without a cauſe, from a ſhare thereof.” And in this 
caſe it was contended, that the father had gone no further, than to 
make an unequal divifion ; and was ſo far from excluding any of his 
children, that they have all of them got reaſonable proviſions, fuit- 
able to their father's eſtate, and their ſtation in the world. 

The purſuer anſwered, There is no ſimilitude betwixt the caſes; a 
proviſion of conqueſt to the heirs and bairns of a marriage, was never 
intended further, than that the father may not have it in his power 
arbitrarily to diſappoint the children of the 3 and it is per- 


marriage; 
fectly conſiſtent with this, that one child have more n 


for this is ſtill keeping within the limits of his 


legitim T7 ſhare of the fa- 
= none, which is Bice is fc * his death, in fa- 


I 


N D 


E 


X. 


N. B. (N) denotes the Deciffons - Mere it is wanting, the Number de- 
„ 
A 


Bazviarz] See Adjudication. 
Action} It fignifies not who acts, but in whoſe name and by whoſe 


authority, 169. 
Acceptance] Neceſſary by the Roman law, fo with A diſpoſition 
| r 


agen 93 or adjudications, 41. 
. have nxt bene of te 0G, bin 
with the firſt eſfectual, N.88. An 


— ern Is no real rake; nor excludes a poſterior infeft- 
ment of annualrent, providing the heritable bond was granted prior to the 
adjudication, N. 48. Excludes not the wife's terce, N. 56. . 
general ſervice, 108. 

Adjudication for Security] Was ſuſtained Sr 


thereafter; er e 
rater] See Communion of Moveables. 


Aliment] The father is only bound to aliment his children till their majority, 
| for themſelves, 60. 


the 1 r 
. —  - <—_ 
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ment of a principal ſum, 225. Arreſtment of rents ſuſtained, awd long 
before the term of payment of the debt upon which the arreſtment was found- 
ed, becauſe the debitor was vergens ad inopiam, N. 106. 
Afegnation] The old ſtyle of affignations runs as they were only mandates ; but 
in our preſent practice an affignation intimate is a complete conveyance, f 
ditus denuding the cedent, 38. Aſſignation without intimation makes no 
conveyance, 170, 177. Netwibflonding an aſſignation unintimated, the 
ſubject remains in bonts defuncti, con firmable by his executors; and an exe- 
cutor-creditor confirming before the aſſignee's intimation, will be preferred, 
N. 87. The creditor is bound to athgn to the cautioner upon payment. 
Whence this obligation ariſes, 76, 187. 

Aſfignation general] An aſſignation by = Gcbiter to as mand of the rents of his 
lands that ſhould be due at his deceaſe, as would anſwer a certain ſum, found 
to be a 


 aſſignation, needing confirmation, N. 38. 

to Mails and Duties] The nature of it, 71. Wherein differing from 
a liferent-eſcheat, 72. Not good againſt fingular tucceffors in the lands, 161. 
Is not a real right in the lands; but barely a perſonal action againſt poſſeſſors, 


ibid. Is no mid-impediment, to "hinder the cedent from diſpoſing upon the 


land, though the aſſignation fall of conſequence, ibid. 
Attainted Perſons] Not under an incapacity to contract, 124. 


B 
duenne by a bankrupt to one creditor, in defraud of another, 


Baſe Infeftment] EffeQtual without poſſeſfion 
Behaviour as Heir] Whence inferred, 12, 13. 
be intromiſſion, or ſome deed whereby creditors are prejudged, 12. The 

founding a defence upon a predeceffor's writ, not as giving any right to the 
of the want of right in the purſuer, is not be- 
ing a defence of payment, or ſuch like, will not infer 
, unles adminicled with intromiſfion or other- 


- „ „ node lr 56. A bill 
| © Wt 14 ty bob Arcs privi- 


in the ordinary form, nor in re mercatoria, found 


N. Bear! ity 5 ham 
— 78. 7 8 fiſcum — N. 55. 


7 DD 33 6 
It is ſuſſiciĩent if a bill is accepted, though it was not addreſſed to any perſon, 


N. 96. 

Blank Writs) The act 1696 anent blank writs, extended to a diſpoſition of 
tailzie, blank in the ſubſtitution; fo as to annul the ſubſtitution afterwards 
filled up, N. 33. 

Bona files] The effect thereof in purchaſes. Defends only from repetition of 
what is conſumed, 39. e 

Bond of Proviſion] By what means it becomes the child's evident, and irrevo- 
cable, N. 6. Though out of the granter's poſſeſſion, not preſumed delivered 
for the child's behoof, 10. A father cannot grant to his children bonds of 
proviſion, though ſuitable, upon deathbed, N 27. A bond of proviſion to 
a child rot imputed into its legitim, N. 67. Nor into former bonds, 131. 
Bond of provilion lying by a father at his death, impairs not the legitim, 208. 

Bond ſecluding Executors] Is in its nature and by the law moveable, though it 
goes to the heir, 103. Is conveyable by teſtament, 104. But not upon 
deathbed, N. 53. | 

Bond containing Subſtitutions) Is in its nature and by the law moveable, 104. 
Yet is conveyed by ſervice, ibid. The creditor may teſt upon it, ibid. But 
is not confirmable by an executor-creditor, N. 103. = 

Bonis defuncti] The ſubject remains in bonis defuncti, notwithſtanding an unin- 

timated aſſignation, 176, 177. 


i 


F \AuTIoNtr] One may be a cautioner with reſpect to his co-obligant, at the 
\ 4 fame time that he is a principal with reſpect to the creditor, 58. Ob- 
ligation of mutual relief. has place amongſt cautioners, though not bound 
| at the ſame time, or in the ſame writ, N. 37. Creditor muſt affign to the 
cautioner upon payment. Whence this obligation ariſes, 76, 187. See So- 


carried by a general ſervice, 1038. hs | 
ceſſary to be produced after 20 years, N. 63. General and ſpecial charges 
are not warrants but grounds, 123, 124. | | 

Children] If one bind himſelf in his contract of marriage, to pay | 
 kiberis naſcituris, at a certain term, the children will be conſidered as credi- 


and beboof of the children in fee; 


Collation] In drawing a ſhare of the moveables, an heir-portioner 
to collate with her ſiſters an eſtate diſponed to her by her father, N. 20. A 
younger brother is in the ſame caſe, 42, 43. 

3 H | Commonty] 


ww f £24. 


Cammonty\ In dite of commonties, the pr i gets a fourth part allocate 
to him as a precipuum, and draws his ſharc with remains poepertionally 
with the other perſons having fervitudes, X. 42. 

Communion of Moveables] The father as adminiſtrator, can do reaſonable deeds, 
as inter vivot, with reſpect to the communion of moveables; but cannot make 
teſtamentary deeds, or donations mertis cauſa, except in his own third, 208. 
The wife accepting a conventional inftead of her legal proviſion, the move. 
ables receive a : diviſion betwixt the legitim and dead's part, N. 66. 

3 jure; makes only an extrinfic ex- 
gnees voluntar and legal; and ſtops 

| the courſe of intereſt. 1 37. Not proponable after ſen- 

ibi upon a preſcribed debt, N. 17. 

betwixt the gratuitous and onerous creditors of a 

the onerous creditors, without regard to what 

time the debts were contracted, 18. 

in the Roman law when one paid who had a 

: Not fo with us, 37. Payment being once made to 

the cedent ; if he become inſolvent after payment made a ſecond time erro- 
neouſly to the aſſignee, in that caſe the aſſignee is not liable in a condidtio in. 
debits, N. 39. An heir cum beneficio inventar paying to the credi- 
e has no condictio indebiti, 97. 

Condifio ob cauſam] 31. 

— rr 197, 198. 

1 an abſolute extinQion, but only a temporary ſuſpenſion of 

102. 


ants and In a deed betwixt and confident 
a pros — of the onerous 1 than a. 
54 Io 


Cn ; 
ſucceſſion, unleſs where a limited time is fixed for performance, N. 45. N. 51. 
Courteſy] rere. A huſband in 


of the courteſy is liable for the current annualrents of perſonal as well as real 
debts : But bas relief againſt the wife's repreſentatives in any 


2. 

ſubject of executry, the reaſon, 96, 97. 
The executor not perſonally liable to them for payment, ibid. But he muſt 
—_— > _  —_— The creditors have no direct 
action againſt the defunct's debitors, ibid. When an heir enters cum 


49. 
76, 187. 
Curator * 12 as conſenter with the minor, a p reju- 


deed, if the minor did not revoke and reduce that deed ::::r2 2::n05 
atiles, N. 98. 


12 


ve 


Decreet] eln 


 riſdiction, without interpoſition of the Judge-Admiral, 46. Mutual aſſiſtance 


n of a diſponee ; fre 
1s transferred ; but be- 
23 


livery, 5 
be Fonds ber deſtination, confirmable executor- 
= A. * * 


not found to be LLL N46. 
Evictian] See Warrandice. 
Exceptions] The different effects of exceptions, as they are founded in the cir- 
eumſtances of the creditor, and of the jus crediti, i. e. of perſonal and real, or 


extrinſic and intrinſc exceptions 121, 122. Exception, though good in iff, 


Vi 7 + 3. 


it may happen that there is a perſonal objection againſt the defender from 
uſing it, 125. | : 

Executor] Is but a truſter, and cannot gratuitouſly diſcharge debts owing to the 
defunct, N. 28. Not perſonally liable to the creditors for payment, 97. Dif- 
ference betwixt an heir cum beneficio and an executor, ibid. The detence of 
being exhauſted, is an extrinſic exception, 51. The executor is bound to 
pay legacies, if there is ſufficient fund at the time of the purſuit, though 
there was not when the teſtator died, N. 22. 

Executor-creditor] Has no acceſs to confirm a bond containing ſubſtitutions, 
N. 103. Contirming a ſubject aſſigned by the defunct, is preferred to the 

' aſſignee, who did not intimate till after confirmation, N. 87. 

Executry] Not arreſtable by creditors. The reaſon, 97. 

Extrinſs exception] See Exceptions. 


F 


Acrun 1NDIVIDUUM] Two co-obligants bound canjunctiy, but not ſcvcrally, 
in a bond of relief, the tenor whereof was, That they ſhould retire the 
* bond or a ſufficient diſcharge ;”” if this was a factum individuum, to make 

each liable in ſalidum, argued, 58. 3 
Faculty to burden] Contracting perſonal debt is in no 
of a faculty to burden, 34. Yet it may be made real by adjudication upon 
the eſtate, burdened with the faculty, even after the debitor's death who had 
the faculty, as long as the eſtate remains with the diſponee, who took it with 
that burden, 32, 33- Not after the eſtate has gone to onerous purchaſers, 
N. x6. One accepting a diſpoſition with a faculty to burden, reſerved to the 
granter, is upon that medium perſonally liable to the granter's debts, 33. One 
reſerving a faculty to burden, his anterior as well as poſterior creditors, have 
7 of the defunt 


proper ſenfe an exertion 


gone feu- duties are the proper debt of the heir 


ion is otherwiſe, 100. In what cafes the maxim is applicable, 

that a fee cannot be in pendenti, 14. 

Fiar] He who has a liferent, with a power to diſpone, burden, impignorate, 

Ke. is in the eye of the law really fiar, 32. + | 

Fire] When fire happens in a houſe, upon whom the burden of proof lies, 49. 

Foreign Decree] Makes not a res judicata here: If through comity our Judges 
interpoſe their authority to a foreign decree, the decree is not put to execu- 
tion, but the ſentence of our Judges upon the decree, 194. In foreign de- 
crees prefumitur pro ſententia ; and they will be put to execution here, unleſs 
ſomewhat competent in law or equity be objected, N. 21. Cannot be put to 
execution, if inconſiſtent with our laws: Otherwiſe, though they carry what 
is not provided for by our laws, 45, 46. Are authoriſed here only ex comitate : 
and therefore a penal fentence will not be put to execution, 47. 

Foreign Writs] Contracts made abroad, fuftained here, though defective in our 
ſolemnities, 44. Teftament made in England with relation to heritage in 
Scotland, is net effectual, 46. A bond granted in England, bearing regi- 
{tration in Scotland, is effeftual in Scotland, though not in the Scots form, 
N. 23. Yet ſuch a bond muſt be judged by the law of Scotland, in ſo far 


as 


IN D E X. vi 


Seb 51. The reaſon of the difference, 52. 
The rule locus contraftus comprehends alſo guaſs contracts, N. 8. 
Fraud] See conjunct and confident Perſon. 
Faneraria Actis] Is not competent, where the purſuer ated upon another” 
mandate, without intention to ſerve the defender, N. $4. 


G 


ExzxAL Cnanrce] See Charge. 
| Geſtio pro Herede] See Behaviour. 
Grounds] The nature of them, and how they differ from warrants, 123: 


Eaprras jacens] Titles to a beredites jacens cannot be made up other- 


H than by a ſervice to the defunct, N. 73. 


roviſion] A ſum of money provided to the heirs of a marriage, found 
to divide amongſt all the children equally, the fum being ſmall, 
children not otherwiſe provided, N. 95. One being bound in his 
of marriage, WON OT Won Rag CD. 3h 
year after the marriage; and being ſo infeft, immediately to reſign 
 infeftment to the heir of the marriage in fee; the heir of the marriage 


found to have a good action againſt his father to denude, N. 51. In a 


30. 
A r i- 
97+ 98, 127 127. Is not a tryfte for the creditsss, but a proper debitor, 98, x27. 
benefit of inventory does not ip jure diminiſh the creditors claims; it 

es only an extrinſic exception, which the heir may uſe or not at his plea- 
=" va And therefore an heir cum beneficio, who extends his payments 
beyond the inventory, has not a condiftio indebiti, 96. An heir cum 
getting eaſes from ſome creditors, is obliged to communicate theſe caſes to 
the reſt, N. 65. An heir entering cum bensficio inventarii, the creditors are 
— IK. , but according to their N. 49. | 
Conqueſt. 26 nee 

daughter, does not exclude” der from drawing her ſhare of he moveable 


not by the old law heritable, but only where a feodum pecunis was eſtabliſhed, 
7 107. A bond having a clauſe of infeftment, the debitor dying before 
the term of payment, found moveable guoad debitorem, N. 10. The fame, 
the creditor ; rn before the term of payment, 107. 

Heritage] Any writ, whatever way conceived, except in form of a teſtament, 
is valid to convey heritage, in ſo far at leaſt, as to infer an obligation upon 
the tat a» dns, M.: 33. 

Halagrapb] See Writ. 

Hamalagatian] If deeds pfo jure null, are capable of homologation, N 85. 

Horning] Not taken away by compenſation, though the charger be indebted 
to the perſon denounced, a ſum equal to that in the horning, 37. | 

rr delivery of the thing 

> a few caſes excepted, 135. The maſter's hypothec upon his 
re IA 
may have time to make ir effetual for payment of hi rent, N. 76. — 


31 


vii „ X. 
Sr ord eden anes Whether furniſhers 


for repairing have a — 133. 


MyeLitD a See Diſpoſition. Deſcription of implied obligations, 
76. They have place in tailzies, 202. 

Indebiti Condictio] See Condictio indebiti. 

Indefinite Payment] Rule for the ation of indefinite payments, 111, 112. 
In indefinite payments electio eff debitoris, this rule explained, 112. Applied 


to ſums not bearing annualrent, rather than to ſums bearing annualrent, N. 5. 
A bankrupt cannot apply an indefinite payment to an obligation with cau- 
tioners, in defraud of his creditor, to whom he is alſo due a ſum without 


Infeftment} r by the old law before act 2693, was not 
a nullity, but ſolely a ground of preference in a co 4 


Lr 
perſon : Not fo, if it be of rents in time to come, 54, 55. 
Intimation} The affignation firſt intimated is preferred: —— 
176, 1 Kg 8 | 
Intrinfic ] See Exception. 


extinguiſhes the right in 


IN, neareſt of Take not the defund?'s third as repreſenting him ; but gua 
neareſt of kin, 0 2 INT GO OE, 197. 


L 


| ig If the legatee die before the teſtator, — ati od 
heirs, 153. In legatis, tempus mote litis ſpeftandum, non mortis teſta- 


torts, N. 22. 
Legitim] See Communion of Moveables. Definition, nature and effects of the 


legitim, 132, 133, Is not a ſucceſſion, 167. But is j 14 
EE "Ron w nn, mes; not imputed 


in their legitim; aaa A father cannot diſappoint : 


. ix 


the legitim, by any deed, though in liege pouſtie, to take effect only after his 


death, N. 107. The legitim not impaired by bonds of provition lying by the 
defunct, 208. 


Liferent Eſcheat] See Eſcheat. 

Lis alibi pendens] The true ground of this defence, 194, 195. Wherever the 
exception of rer judicata is not competent, neither that of lis alibi pendens, 
195. When a ſuit is intented before the Seſſion, the defender has not an 
ex of lis alibi ns, though the ſame ſuit was depending before any 


of the Counts in Eag N. 101. 
ſtation} Is neither a contract or gugſi contract, 194. 
Locality} Whether the heritor upon whote lands the ſti TRE PR 
fonally liable to the miniſter, N. 86. Where bolls are localled, if the lands 
produce not that ſpecies the miniſter will have an action againſt the poſſeſ- 
» pro intereſſe, 175. Where the localled ſtipend falls ſhort, the remanent 
free teinds of the pariſh are liable 
Locus Contradtds] This rule extended to quaſi contracts, N. 8. 


Ixox] Deeds by a minor, without conſent of his curators, are fo far null 
as not to need reduction; but are not intrinfically null, like deeds grant- 
pupils, idiots, madmen, Ec. This 171. A minor, even 
of curators, cannot alter the ſettlements of his eftate, N. 71. 
is curators, as conſenters to a deed done by him in his 
ne was found to have no action a- 
e did not revoke and reduce intra annos utiles, N. 8. 


11332 Gxsronun AcT10] Is not competent, where the purſuer acted 
upon another's mandate, without intention to ſerve the defender, N. 84. 


x * D 1 ,& 
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\cTUM coxTRa Fipen TABULARUM NUPTIALIUM] See Obligement. 
Payment} It is not the debitor's offer that extinguiſhes the obligation, but 
the creditor's gy "I in ſolutum, 30, 111. 
Penalties in Bonds, &c.] Are ——— reftrifted to expence and damage; but 
this not from the nature of the thing, but ex nobili officio judicts, 192. 
Pendenti] In what caſe the maxim is applicable, that a fee cannot be in pen- 
denti, 14. 
_ Perſonal Exception] See Exceptions. 
Pas! The lferenter's poſſeſſion is the fiar”s paſſſſon; in what caſes this 
maxim holds, 144, 146. 
jo Hereditatis] N. 7. Tranſit in beredes, N. 59. 
Preſcription] Triennial; the effect thereof, 8, 9. _ 7 IEF 
| forty years pled upon, not as an iþſo ; jure extinction of the obligation, but 
rene 38. 
Proviſions to Children] Are not imputed in their legitim, unleſs ſo expreſſed; 
bon bud aye be rage Dana, 3% Gy. 
Pupil] Whether a diſpoſition of lands made 3 
ei n os capable of homologation, N. 8 | * 
1 No abſolute 1K 
back than than forty years, 183, 184. 


of 


* 
41 Contract :] In ene 
Quat] Was only payable out of dead's part, 131. 


Q 


marriage diſponing 

| huſband and his heirs, b. en taken thereon infers recognition, N54 

_ Regiſter] For a 

Regiſtration] arne was a real right with- 
cut regpiration ; the ule of regillration was to give preference in © competi- 

tion, 148. 

Relief} Obligation of mutual relief has place amongft cautioners, though not 
bound at the fame time, or in the ſame writ, N. 37- Mutual relief amongſt 
cautioners whence arifing, 148. 

New antnd The nithen © rae wies fo met commnane. where the maokenr oft- 
ed upon another's mandate, without intention to ſerve the defender, N. 84. 

Repreſentation] There is no form known in our law of repreſenting, or coming 
in the place of defuncts, but by ſervice, 197. No repreſentation in move- 
ables ; this maxim explained, 197, 198. 

Requifitarig Litere) 46, 47. 

Return, Clauſe of] In ſome caſes imports a reftriion upon the heirs of tlie. 

in other caſes not, N. 70. 

Reverſion] A reverſion is real or perſonal: In the laſt caſe it is carried by a ſim- 

ple adjudication, without charge or infeftment, N. 91. It is real, when the 


wadſet-right is qualified with the reverſion : It is perfonal, when the wadict 
3s abſolute, with a perſonal clauſe of redemption, 180. Reverſion regiſtered, 


good 


. ni 


coed againſt the poſitive preſcription, N. gz. And ſo there is no ſecurity 


for purchalers againſt reverſions, without looking over the records, as far 
back as the 1617, 182, 183. 


N 45. * 
Goods] Action is competent for the price __—_ bought as 
ſuch, N. 40. Run goods not a ſpecies of res furtiva, 82. 


8¹⁰ See Ranking and Sale. 

„ö re en n 
Hr years thereafter, the debitor being vergens ad inopiam, N. 106. 
Adjudication for ſecurity of a ſum not payable for many years, ſuſtained to 
—_— _—_ —_— the debitor being bankrupt, 206. | 
Service] Is neceſſary in all caſes, whether the ſubject be heritable or moveable, 
What ſubjecs 


n the bead inpening. that the maney went entirely to the uſe of 
one; whether each is convenable in ſalidum, the one as the other 
| _ cautioner, or only pro rata, diſputed, N. 26. See Factum individuum. 
upon Is is per- 
ſonally liable ws the miniſter, Ne 86. oy 
Subſtitute] The ſubſtitutes have a proper intereſt, that the inflitute do nothing 
prejudicial to the tailzie, 201. 
Subſtitution] Bond containing ſubſtitutions ; ſee Bond. Proviſions 
one in defect of another, though conceived by way of 
to a conditional inſti where the firſt inſtitute fails without having the 
right; and the perſon called in the ſecond place draws the proviſion not as a 
fubſtitute e but an inſtitute, N. 77. 201. 
Succeſſion] No ſucceſſion or repreſentation in moveables, 197. 


to 
reſolve in- 


= 


Allzu] The bare contracting of | debe makes not an irritancy, but 
allowing it to be made, real upon the tailzied lands, N. 34. 
to eſtabliſ the fee in the next heir of tailzie; but 


T 


proper aten the inf 
to contract debt, do each of them imply 
lole his eſtate „ 


Tailzie good againſt 

creditors, N. 52. The act 1685, anent 
— es, whether the 
act; —— mie nes at be recoded, 
3 


Declarator 


xii 1 


reference in a ſeiſin, to the irritancies of a tailzie, is not ſufficient to inter- 
pel creditors, according to act 1685; but thete irritancies muſt be repeated 
verbatim, N. 60. The proviſions and irritant clauſes mutt be repeated in 
every conveyance of the tailzie; even in a general retour, it that is the title 
of the heir's poſſeſſion, N. 79. There is no irritancy upon an heir neglect- 
ing to regiſter the tailzie ; which ſeems to be an omithon in the act 168, 
156. 

Terce] Differences betwixt a terce and courteſy, 4. Is not excluded by adju- 
dication with a churge, N. 56. 


Teſtament) Heritage cannot be conveyed in a teſtament ; though it may in any 


other fort of writ however conceived, importing at leaſt an obligution upon 


the heir to denude, N. 33. No teftamentary deed has effect againſt the le- 
gitim, 208. 

Mirlage] A charter cum molendinis et multuris in the tenendas, and in the red- 
dendo a blench-duty pro omni alis onere, imports a liberation and ditcharge 
of any former aſtriction, N. 41. A proprietor having eſtabliſhed a thirl:ge 
of omnia grana creſcentia in his barony, and of invecta et illuta into his burgh 
of barony, it was found that the fame corns, though growing in the barony, 
c | 

Turpis canſo} $1. 


U 


Niox] What eſfect it has with reſpect to the mutual affiftance of the dif- 


1 in Scotland and England, in putting their decrees to exe- 

— 

Jury] No paction can be uſurious, unleſs it impoſe 
creditor in law can demand, 22. Probable by any fort of witneſſes; and the 
gene not reflrified to inflrumentary — X. 43. It is lawful at the time 
of lending the money, and making the bond, to add to the principal, what- 
ever annualrents ſhall fall due betwixt the date of the bond and the term of 


cc 
payment, N. 11. 


v 


Alxxs aczre] What is underſtood by this maxim, 145. Nom valens a- 
gere, a good objection againſt the negative iption only; not againſt 
the politive * 144, 145. | 
Vitious Intromiffion] The reaſon why it paſſes not againſt heirs, 258, 259. 


W 


Abs! The characteriſtic of proper and i wadſets. N 12. The 
hazard of the fruits is eſſential to a proper wadſet, 25. Diſtinction made 
betwixt wadſets where the conveyance is qualified ; and where it is ab/olute, 


with a perſonal clauſe of redemption: In this cafe the wadſetter is abſolute 


proprietor ; in that, the reverſer remains in the radical right of property, 180. 

Where the conveyance is qualified, the wadfet-right falls zp/6 facto, upon 

payment or conſignation of the wadſet-ſum, and the reverſer's right revives, 
180. But ahſolute wadſets, with a per/onal claufe of redemption, fall not by 
payment, but muſt be conveyed, 180, 181. 

Marr andice] In evictions of whatever ſubjects, rights in ſecurity, lands, &c. 
the recourſe upon the warrandice is not reſtricted to the price paid for the 


conveyance, but reaches to the real worth of the ſubje& evicted, N. 4. In- 


feftment of warrandice not excluded by the poſitive preſcription, 182, 183. 
Warrants] 


harder conditions than the 


| 
| 
| 
| 


. 


1 1 


iFarrants)] The nature of them, and how differing from ęrerude, 123. 

mr] Claims her ſhare of moveables, not by any right derived from her huſ- 
band, but jure proprio, 197. Donations of money and other moveables, by 
a huſband to his wite, not imputed in her legal third, 132, 133. A wite 
conſenting to infeftments of annualrent upon her jointure-lands, and the an- 
nualrenters thereby being ſatisfied and paid, they muſt ailign her to any 
other ſubject in which they were infeft, in order to relieve her of what ſhe 
ſuffered, by yielding them the preference, N 904. In what cates the wife 
has a preference upon her own tocher, againſt her huſband's creditors, for 
ſecurity of the provilions ſtipulated in her contract of marriage, N. 29. 01. 

Witneſſes] Writ cannot be directly taken away by witneſſes, but may indirectly, 


Writ) Whatever is the true and lawful cauſe of granting, may fafely be expreſ- 
ſed in the writ. This applies to bills, 72, 73. And whatever follows from 
the nature of a writ, may ſafely be expreſſed in the writ. This alſo applied 
to bills, 192. The moment a writ 1s duly figned, it conveys a right with- 
out delivery or acceptance; being in its nature a completed deed, 200. But 
before delivery, there is locus pænitentiæ, a power of revocation, ibid. Writ 
cannot be directly taken away by witneſſes, but may indirectly, 85. Writ is 
neceſſary to the conveyance of lands : But any objection may be renounced 

by ſole conſent, competent againſt a diſpoſition of lands formally conſtituted, 

172. „ 109. 


INDEX OF NAME S. 


A 


T Anprxtews, New College of, competition with Sir Alexander An- 
firather's creditors, 
Marquis of, Sir William Johnſton of Weſterhall contra, I 


Arbuthnot, Agnes, competitor with Gibſon and Marjoribanks, 1562 


Arbuthnot, Captain Hugh, Mr John Kennedy of Kilkenzie contra, 109 
Arbuthnot, Mr Hugh, competitor with Sir John Kennedy, = - 
Arbuthnot, Viſcount of, contra Moriſon of Preſtongrange, 1 
Ardblair, Blair of, Kinloch of that IIk contra, 60 
Ar gyle, Duke of, —_— _—_— 78 


A gyle, Dutcheſs of, competitor with Macniel of Loſſet, 


Arkletoun, Elliot of, competitor with Maxwell, fiar of Nithſdale, 181 


ALLAGAN, Annualcenters upon the eftate of Mr Walter Stirling com- 
petitor with, 95 
Barncailly, Neilſon of, Robert Maxwell cc:tra, 64 
Barrack, Sinclair of, contra Sutherland of Little-torbol, 21 
Baynton and Schaw contra Swanton of Lochtoun, 30 
Bell and Grant, Wilſon of Park contra, 23 
Blair, Margaret, Margaret Clark and Margaret Fulton contra, 72 
Bonington, Carmichael of, contra Carmichael of Mauldfly, | 35 
| 92 

Broughton, 


Bowhill, Lord, Repreſentatives of, contra Creditors of Gala, 
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Broughton, Murray of, contra the Heir and Creditors of Orchardton, 8 
Brown, James, Mary Rae contra, 50 
Zuccleugh, Dutchets of, contra Patrick Doul, 110 
C 
N Trnomas, Creditors of, Sir William Cockburn compe- 
| titor with, - - 
_ -Callendar, Edward, competitor with Sir James Gray, | 77 
Mr John, contra Murray of Cavens, 173 
Cant, Jean, contra Borthwick of Crookſton, 178 
Carlyle, Sarah, contra Creditors of Eaſter-Ogle, 108 
Carnwath, Robert, late Earl of, Jacob Gomes-Serra contra, 124 
Carſe, William, contra Mr Robert Ruſſel, | 5 
Cavens, Murray of, Campbel contra, 173 
Chalmers, Margaret, competitor with the other Creditors of Ricarton, 236 
Chappel, Wilſon of, John Murray competitor with, 196 
Clydeſdale, Marquis of, with the Earl of Dundonald, 138 
Cockburn, Sir William, competitor with the Creditors of Thomas Calder- 
wood, 122 
Colington, Foulis of, contra his Siſters, 59 
Craw, John, Sir James Hall of Dunglaſs contra, 105 
Crichton, Charles, competitor with James Gibſon, ; 154 
Crimmonmogat, Creditors of, with Barclay of Towie, 40 
Crookfton, Borthwick of, ſean Cant contra, 178 
Cuil, Maxwel of, Nathaniel Duck of Leaths contra, 8 
_ -Culzean, Kennedy of, competitor with Mr Hugh Arbuthnot, 65 
Cuſtoms, —— of, contra Moriſon, Lo 
D 
EnnmoLn, Walter, contra Denholm of Cranſhaws, 153 
| DD pies, . ant, Jean and Wilkes Ribes . 127 
Callendar of, James Wi a 94 
Dorater, Creditors of, James Williſon competitor with, 101 
—_ ames, Tilliwhilly's eldeſt lawful fon, contra John Douglas the 0 
ein Wilen, contra Robert Douglas and Edward Drummond por- 
tioners of Invereſk, 99 
Douglas, Duke of, Lord Strathnaver contra, 198 
„„ TT WEI 2550 Gn Ga of Trang of 
Winterfield, 23 
Doul, Patrick, Dutcheſs of Buccleugh contra, 110 
Drummond, Captain Laurence, Sir William Nairn contra, -- 
Dundonald, Earl of, Marquis of Clydeſdale competitor with, 138 
Dunglaſs, Sir James Hall of, contra John Craw, 105 
| Dunfinnan, Sir William Nairn of, contra Captain Laurence Drummond, 120 
E 
As TER — Waddel of Heirs of Ruſſel of Gartneſs and More 
their aſſignee contra, 83 
| Faſter Ogle, Creditors of, Mrs Margaret Lyon competitor with, 89 
Eafter Ogle, Creditors of, Sarah Carlyle contra, 108 
Edmonſton, Jean, competitor with Elizabeth Thomſon, * 177 
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Edwards, Helenor, contra Catharine Preſcot, 43 
Elches, Grant of, contra Mr Patrick Strachan, 57 
Elphingſton, Mr Alexander, Mr David Spence contra, 53 
Elrig, Ruſſel of, Aikenhead of Jaw contra, 125 
Enterkin, Cuningham of, contra his Curators, 191 


F 
Isnzr, Robert, contra Marion Pringle, 19 


Foulis of Colington contra his Siſters, 59 
Fulton, Margaret, and Margaret Clark, contra Margaret Blair, 72 
G 

Ainbiz, Henderſon of, contra Sinclair of "= 
. — 

Gala, Scot of, contra the Perſonal Creditors of the deceaſed Sir James St 
68 


of Gala, 
e Pamick: Viduenns of cxntre the Bude of 
— e 


Heirs of entail of 


Home, 
Hardgray, Corbat Sir John Houſton contra, 
LET. nave ih eons Grin 


AW, Aikenhead of, cantra Ruſſel of Elrig, 125 
„„ Kg 


Jag 


31. | | KnnulLis 


xi INDEX OF NAMES. 


K 
EIn ILL, Gibſon of, competitor with Agnes Arbuthnot, 102 
Keith, Lady, of Ludquhairn, Sinclair of Southdun competitor with, 185 
ikenzie, Kennedy of, contra Captain Hugh Arbuthnot, 109 
Kincairdin, Forbes of, Skene of Pitlour competitor with, 204 
Kinloch of that IIk, contra Blair of Ardblair, 60 
Kinnier, Catharine, Creditors of Janet Meldrum cantra, | 17 
L 
" Earns, Nathaniel Duck of, contra Maxwell of Cuil, 8 
Leſly, James, cantra Sir James Nicholſon, 105 
Sir Alexander Burnet of, Mrs Janet Scot contra, go 
Linhouſe, Muirhead of, Creditors A gnees of Watſon competitor with, 117 
Little-torbol, Sutherland of, Sinclair of Barrack contra, | 21 
Lochtoun, Swinton of, Baynton and Schaw contra, 30 
Loſſet, Macniel of, Dutcheſs of Argyle competitor with, 179 


Maxwell, Fiar of Nithſdale, n 3 
Meldrum, Janet, Executors Creditors of, contra Catharine Kinnier, 


Meres, Sir . 
Thames i Tock a 


Muirhead, Agnes, contra David Muirhead, 


88 
Murray, John, competitor with Neilſon of Chappel, &c. | 196 
N 
IcxoLsoN, Sir James, James Leſly contra, 105 
Niſbets, Janet, r 
their brother 127 
Nithſdale, Maxwell Fiar of, Elliot of Arkleton competitor with, — 
O 
cxrazprox, Heirs and Creditors of, Murray of Broughton 
contra, 


7+ 
Parx, 
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P 


"ITY Wilſon of, contra Bell and Grant, 23 
Petrie, William, James Mitchell contra, 84 
Pitlour, Skene of, competitor with Forbes of Kincairdin, 204 
Preſcot, Catharine, Helenor Edwards contra, 43 
Preſtongrange, Moriſon of, Viſcount of Arbuthnot contra, 1 
Pringle, Marion, Robert Fiſher contra, 19 
UzensBer&y, Duke of, Viſcount of Garnock contra, : & 
Q Seer os Henderſon of Gairdie contra. 96 
R | 
AE, Mary, contra James Brown, '- 
Rae, William, contra Janet WR, | 16 
Riccart contra Riccarts, 42 


competitor 
epburn writer to the Signet contra, 153 
Robertſon, Thomas, William Mackay and his Wife contra, 
Rome, Thomas, competitor with the Creditors of Provoſt Graham, 31 
Roſs, Janet, contra Bain of Tulloch, 10 


Ruſſel, Mr Robert, William Carſe contra, 5 


Craws and their Huſbands, and Ranken in Blairquhan their affignee, 
contra the Heirs-portioners of Glenour, 


114 


„ "pd 96 
Selkrig, Marion, contra John Selkrig her ſon, 61 
Semple, Lord, Creditors of, with Nicholas Junquet la Pine, 51 
Serra, Jacob Gomes, contra Robert late Earl of Carnwath, 124 
Short, Children of, William Wilſon contra, 12 
Sinclair in Brabſterdoran, Sinclair of Southdun contra, © 175 


Sinclair, Sir John, competitor with Helen Gibſon, 

Southdun, — competitor with Sinclair in Brabſterdoray 
—— =, competitor with Lady Keith, 

— Mr David, contra Mr Alexander Elphingſton, 

Steedman, feuar of the mill of Kinroſs, 2 —— 

Stewart, Mr Archibald, contra Denholm of Weſtſhield, 

Stirling, Mr Walter, competrnr wan the Anmuatrnters upen Ballagan, = 

| Strachan, Mr Patrick, Grant of Elches contra, 

Strathnaver, Lord, contra Duke of 

Sutherland, Earl of, Gilbert Grierſon contra, 


'F 
ousoN, Eliſabeth, ean Edmonſton competitor with, 177 
of the Creditors of, 73 


Towie, Barclay of, with the other Creditors of Crimonmogate, 4 
Tulloch, * Janet Rob contra, 


Warxxx, 


* © A 
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W 
Arx contra Macpherſon and Forreſter, 35 
Wardroper and others, David Maxwell competitor with, 133 
—_ 12 — with Mr Thomas Wilkie, 193 
ation, Mr Creditors Aſſignees competitors with David Muir- 
head of Linhouſe, 117 
Weſterhall, obnfton of, contra Marquis of Annandale, 169 


of, Mr Archibald Stewart contra, 155 


Wilkie, Mr Thomas, Richard Watkins competitor with, | 193 
Willifon, James, contra Callendar of Dorater, 94 
Willifon, James, competitor with the Creditors of Dorater, | 101 
Wilſon, WW 
Stirling, 14 
Wilſon of Park contra Bell and Grant, 28 
Winterfield, Young of, his Creditors, John Doul contra, 23 
VEINS — Wilkam Rae contre, | »6 - 


